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IN THE UNITED STATES DISTRICT COURT FOR THE 


JUDICIAL DISTRICT OF CONNECTICUT 


ae 
“. = DAVID L, SALISBURY ) 
cS = cs Plaintif? ) 
ur go sk ) CIVIL DIVISION 
oe ae vs 
oe < ‘) 
= ) File Number 19770 
> The SOUTHERN NEW ENGLAND TELEPHONE 
~ COMPANY, a Public Utitliy Corporation, 
and WILLIAM J. O'KEEFE, an attorney, ) CONPLAINT 
employed by and for said company, ) 
and certain other employees, or ) 
agents of said company, whose names ) JURY DEMANDED 
are presently unknown; ) 
Defendants ) 
— : count I | 
. 1. This action arises under the Constitution of the United States, end 
O the laws of the United States, and in particular, under the provisions of the 
2 First and Fourteenth Amendments to the Constitution of the United States, and 
under Federal Law, par ic arly the Civil Rights Act of 1871, Title 42, of the : 
be United States Code, Sr. tons 1983, 1985, 1986 and 1988, The jurisdiction of 
= _' this Court in invoked pursuant to the provisions of Title 28, Unites States - 
v 
>= Code, Sactions 1343, 2201, and 2202, Sea 
<a 2. This action is authorized at law and equity to redress the deprivation 
U under color or pretense of state law, statute, ordinance, regulation, custom, 
Oo 
Q or usages, of rights, immunities and privileges secured to Pleintiff by the 


Constitution of the United States, or by any Act of Congress providing for 

equal rights of citizens. The rights here sought to be redressed are the 

rights to full freedom of speech guaranteed to Plaintiff by the First Amend- 

ment to the United States Constitution, and the rights guaranteed to Plaintiff 

by the due process and equal protection clauses, and the equal privileges am 
immunities clauses of the Fourteenth Amendment to the Constitution of the pr 
Unite? States, as hereinafter mere fully appears. 

3. Plaintif? is an adult citizen residing at Hinman Road, Watertown, 
Connecticut with his femily. Plaintiff receives his mail at P.0. Box 1771, 
Waterbury, Conrecticut, 66720. During all times mentioned jn this complaint, 

si Plaintiff was a customer of, and a eubscriber to the telephone se:vices 
provided to himself end members of ths general public by the Defendant, 
THE SOUTHERN Nsw ENGLAND TELEPHONE COMPANY, under color of iaw, statute, rules, | 
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; regulations, ordinances, customs, or usages of the State of Connecticut, 
Plaintiff is now, and at a1] times has been, ready, willing and able to pay 


| 

| 

{ 

} 

‘any just, correct, and/or lawful charges due to the Defendant uniformly 
charged to other customers and subscribers, subject to reasonable proof of 

- disputed charges. 

4. The Defendant, THE SCUTHERN NEW ENGLAND TELEPHONE COMPANY, mmaiaes 
called SNETCO, is a Public Utitlity Corporation, organized and existing under, | 
and by virtue of the public laws and the special laws of the State of | 

| Connecticut, and having its main office and principal place of business at 
300 George Street, New Haven, Connecticut, and further, having branch offices 
located throughout the State of Connecticut, and in particular, at 348 
Grand Street, Waterbury, Connecticut. The Defendant, WILLIAM J. O'KEEFE, 
represents himsslf to be an attorney at law employed by and for the Defendant, 
' SNETCO, and resides at 57 Vista Terrace, Cheshire, Connecticut, and maintains 


| 
| 
) en office end business address at 227 Church Street, New Haven, Connecticut. 
The names and addresses of the other defendants, all of whom are agents, ‘ 
: servants or employees of the Defendant, SNETCO, are presently unknown te the 
| Plaintiff. As soon as the naties and addresses and identities of the other 
defendants are discovered, Plaintiff will move this Court to amend his | 
complaint to include their names, addresses and identities. 
; 5 The Defendant, SNETCO, pursuant to the provisions of its charter, was 
| Gitta: “pail till: ain: tii: tii Wan Xa: sei: “ei a | 
) own, equip, buy, sell, operate, and maintain, systems of telephone exchange in | 
: any or all of said towns, cities, and villages of this State and of other | 
= States; and systems and methods of conmmication from and between any or all | 
h of said towns, cities, and villages of this State by means of telephones and | 
telephonic apparatus; and generally to lease, rent, sell, and buy, telephones, | 
and telephonic apparatus and rights of every and all descriptions; to sue and 
“be sued, to plead and be impleaded, and to appear and prosecute to final judgnent 
any suit or action at law or in equity in this state or elsewheres... 


6. The Defendant, SNETCO, operates its affeirs and activities pursuant 


! 


A to an extensive and comprehensive statutory and regulatory scheme which regulates 


‘9 


{ 
! 
hi 


! Javid L, Salisbury vs The Southern New England Telephone Company - Corpleint 


| 
| 
{ 
Page 3. 


ordinances, rules and regulations of the State of Connecticut, and in 


} particular, the Public Utitlities Commission of the State of Connecticut, 


' pegulating and controlling the activities and operations of Public Utilities 


| 
\ 
and controls every aspect of its activities and operations. The laws, en 
| 


i! within the State of Connecticut, including the Defendant, SNETCO, constitute a 


vital service provided by the State of Connecticut to the members of the public’ 


| eniducts its affairs, operations and activities in effect, as an agent of the 


| 

and to the Plaintiff. | 
: 1 

7 The Defendant, SNETCO, performs a vital public function pursuant to 

| 


the regulation and control by the State of Connecticut as aforesaid, and 


State of Connecticut, and under color or pretense of law, and in so doing, is 
required to comply with the requirements of due process and equal protection 


of the laws as guaranteed by the Constitution of the United States, as well 


8. The conduct of its affairs, operations and activities by the 


Defendant, SNETCO, is carried out as aforesaid under color or pretense of law, 


in that tne Defendant, SNETCO, has exclusive and monopolizing franchises to . 


'. furnish telephone service to the Plaintiff, end to other members of the public 


to provide said telephone service. Furtber, the Public Utilities Commission 


' yegulate and control the affairs, operations and activities of the Defendant, 


; agreements, company rules and regulations, as a condition precedent to operation. 


3 | 
as each and every other right, privilege and immunity secure: therein. | 

| 

| 

} 

| 


throughout most, if not all, of the State of Connacticut. Further, the | 
Defendant, SNETCO, has special permission from the legislature of the State 


of Connecticut to use public highways for performing the necessary functions 


of the Stete of Connecticut is duly authorized and empowered to further 


SNETCO, including, but not limited to, one or more of the following ways: 


a. Regulate the rates, schedules and operations of all Public Utilities. 


b. Require the filing and approval of rates, schedules, contracts, 


c. Prescribe the rates, service and conditions of service for single | 
persons. . 
d. Prescribe, regulate and control eny sale, acquisition, or merger by | 
and/ or for eny Public Utitlty, including the Defendant, SNETCO, of any or all | 


of its assets or equipment. | 
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e. Regulate and control the activities and affairs of Public Utilities, 
including the Defendant, SNETCO, with respect to customer deposits for service, 
“and the return thereof, and the conditions under which the utility may terminate 

) service to its customers. 

f. Hold hearings on request of Public Utilities requesting changes in 
‘euhids schedules or operations. 
ge Require annual reports of the activities of Public Utilities. 
he Permits the Defendant, SNETCO, and other Public Utilities to perform 
‘acts which they may not otherwise perform without violating State law. 
| i. Apportion and assess fifty-six( 56% ) per cent of the expenses of the 
Commission among Public Utilities, including the Defendent, SNETCO, located in 
this State ... not exceeding six hundred thousand ( $6C0,000,00) dollars for 
"any fiscal year. 
j. Provide penalties for failure to comply with the regulations of the 
: Public Utilities Cortission, hf : 

k. Provide for judicial review of its decisions and orders affecting. 
Peas Utilities, including the Defendant, SNETCO, end decisions and orders 


| 

| 

| 

| 

| 

| 

| 

| 

" affecting members of the public. u 

9. The Defendants, an* each of them, acting under color of law, or 

 scetenee of law, have subjected Plaintiff, and other citizens, customers of | 

the Defendant, SNETCO, to a pattern of conduct consisting of terminating 
telephone service, and of terminating said telephone service without notice 

‘and/or hearing, and without any provisions for an impartial hearing, and | 

D | without notifying or informing Plaintiff, or other citizens, customers of said 

Defendant, of the reason(s), if any exist, for the termination of the telephone | 

i service as aforesaid, thereby denying and depriving Plaintiff, and other | 

j citizens , customers of the said Defendant, the rights, privileges, and | 

immunities guaranteed to Plaintiff, and other citizens, customers of said 
Defendant, by the Constitution of the United States, and the laws of the | 


United States, and further, this pattern of terminating telephone service as 


aforesaid, while carried out under color or pretense of law, have no excuse or 


justification in lew, ar ave instead illegal and improper, and in no way 


| 
| 
| 


ae 
| 
' 


ti—_ em FRA mAEs ee e~ I 


7 


| 
} 
if 
i} 
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' necessary to the lawful and proper operations or activities of the Defendants. 


| 
. should have know of the fact, that the aforementioned pattern of conduct was 


10. Despite the fact that the Defendants, and each of them, knew, or 


carried out by their agents, servants, or employees, the Defendants, and each 


i of them, have taken no step or effort to order a halt to this course of 


conduct, or to make redress to Plaintiff, or to take any disciplinary action 


; whatsoever ageinst any of their agents, servants, or employees, and have in 
{i 


H fact, encouraged their agents, servants, or employees in this course of conduct 


which denies, and deprives Plaintiff, and other citizens, customers of said 


Defendant, the rights, privileges, and immunities secured to them by the 


- Constitution of the United States and the laws of the United States. 


11. On or about February 1st, 1972, the [Psfendants, and each of then, 


4‘ acting under color or pretense of the laws, statutes, ordinances, regulations, 


il 


! 
| customs, and usages cf the State of Connecticut, terminated the telephone | 
| 
| 


| service of this Plaintiff and his family at his residence at Hinman Road, 


: Watertown, Connecticut. Further, said telephone service was terminated without | 


| notice or hearing of any kind, or without any provision for any hearing, and = 


particular without any provision for an impartial hearing, and seid telephone: | 


eervice was not reinstated until on or about February 9, 1972 by the Defendants 


12. The Defendants, and each of them, by terminating Plaintiff's teleph 


, service for sine days, abridged Plaintiff's right of freedom of speech as 


| guaranteed by the First Amendment to the Constitution of the United States, 


‘and further, the refusal, neglect, or other failure of the Defendants, and 
| each of them, to afford Plaintiff a hearing, and in particular, an impartial 


Plaintiff of due process and equal protection under the law, and further, 
constituted a denial of equal rights, privileges, and immunities under the law, 
- all of which are secured to Plaintiff by the Fourteenth Amendment to the 


Constitution of the United States and the laws of the United States. 
13. On or about January 23rd, 1973, the Defendants, and each of them, 
acting under color or pretense of the laws, statutes, ordinances, regulations, 


i 
hearing prior .o terminating his telephone service, denied and deprived 
| 
| 
customs, and usages of the State of Connecticut, again terminated the telephone | 
| 


ee, 


j 
i | 
: 
' ° } 
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services of this Plaintiff and his family at his residence at Hinman Road, in 
| 
Watertown, Connecticut, and further, said telephone service was terminated 


without notice or herring of any kind, or without any provision for any hearing, 
"and in particular, without any provision for an impertial hearing. 


14. On or about January 24th, 1973, and at divers times subsequent | 
! 
thereto, demand was made on the Defendants, and each of them, that the 

| 


\K "aforesaid telephone service be restored, and firther, demand was made on the 
| j 


‘Defendants, on each of them, to advise, inform, and/or report to Plaintiff the , 


. reason(s), if any existed, for the termination of Plaintiff's telephone service. 
| 15, The Defendants, and each of them, refused, and still refuse, to | 

! restore Plaintiff's telephone service, and further, Defendants, and each of \ 
| | them, have refused, and still refuse to advise, in® ©, or report to Plaintiff | | 
| ', the reason(s), if any exist, for the termination of Plaintiff's telephone 
<) | service, or to furnish Plaintiff with any particulars in connection with said 
| termination, and have refused, and still refuse, to des). with Plaintiff 

| regarding the termination of Plaintiff's telephone service or other acts as 
| hereinbefore mentioned. 


16. The Defendants, and each of them, by terminating Plaintiff's 


telephone service as aforesaid, and further, by terminating said telephone 
: service without notice, and/or without prior hearing, and in particular, a 
; fair amiimpartial hearing, abridged and abrogated Plaintiff's right end 
| privilege of freedom of speech as guaranteed to Plaintiff by the First | 
. Amendment to the Constitution of the United States, and further, said conduct 


) and actions by the Defendants, and each of them, to afford Plaintiff a hearing, | 
"and in particular, a feir and impartial hearing prior to terminating his | 
f telephone service, and further, the refusal, neglect, or other failure of the 
t Defendants, and each of them, to restore said telephone service, end/or to ! 
‘ advise, inform, or report to Plaintiff the reason(s), if any exist, or existed, 
\ gor said termination, or the refusal by the Defendants, end each of them, to, 
i deal with Plaintiff regarding the niu and actions as aforesaid, have | 
] denied and deprived Plaintiff of due process and equal protection under the a. 
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and further, have denied and deprived Plaintiff of the equal rights, privileges, 
and immunities secured to Plaintiff by the provisions of the Fourteenth | 
Amendment to the Constitution of the United States, and the laws of the 
United States. | 
17. During all times mentioned herein, the Defendants, and each of them, 
esparately, and in concert, engaged in the illegal conduct here mentioned to | 
the injury of the Plaintiff, and denied and deprived Plaintiff of the rights, 
privileges and immunities secured to Plaintiff by the Constitution of the ! 
United States and the laws of the United States as aforesaid. | 
18. Further, the Defendants, and each of them,separately, and in concert, 
acte< outside of the scope and intendment of the laws of the State of Connec- i 
ticut, and the laws of the United States, and further, the Defendants, and | 
each of them, separately, and in concert, acted wilfully, kmowingly, and | 
purposefully, and further, acted with the specific intent to deny and deprive 
| Plaintife of the rights, privileges, and immun{ties secured to Plaintiff by | 
the Constitution of the United States, and the laws of the United States as ° ! 
aforesaid, all to his damage and injury. - 
19% As a direct and proximate result of the acts of the Defendants, and 
each of them, as aforesail, Pladntiff has actually and constructively been 


} 
| 
hindered and obstructed, and denied and deprived, of his right and privilege | 
to telephone and commmicate with his friends, business associates, attorneys, H 
| 


employers, police, firemen, doctors, hospitals, garages, members of the public y 

\\~_ and others with whom Plaintiff must communicate, and has been denied and 
| deprived from receiving telephone calls from his employers, attorneys, and 

family, all of which has caused Plaintiff much anxiety and distress, and has | 

put Plaintiff to great inconvience, hardship and daily expense, and will | 
continue to do so until said telephone service is restored. As a further 
direct and proximate result of the acts of the Defendants, and each of them, 
Plaintiff has been, and will continue to be required to spend a great deal of 
time deily away from home and family in order to pursusa his daily activitiss, 


| 
{ 
| 
thereby denying him the quiet enjoyment of his property to which he is : 
i 
| 
{ 


ae ie 


continue to be required to spend much time and mop», daily until said telephone 


| desires, or is required to commmicate with in the daily pursuit of Plaintiff's. 


' or other emergency equipment for the protection of himself and his family and 


loss of their occupations. Further, Plaintiff has been, and will continus to 


_ attorneys for necessary consultation regarding litigation pending in the 
State Courts. And further, Plaintiff has been, and will continue to be 


’ service restored and in preparaticn and prosecution of this action and in 


_ each of them, be cited to appear and answer herein as the law requires, and on 
. final hearing hereof, have judgment against the Defendants, and each of them, 


' has suffered and will continue to suffer as shall herein be found. 


! service is restored, in traveling great distance; .~ public telephones, or to | 
| 
| 


| 
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| 
rightfully and lawfully entitled, and further, Plaintiff has tsen, end will 


visit those friends, business associates, and attorneys with whom Plaintiff 
! 
business and/or social activities to which he is lawfully entitled. Further, 
Plaintiff has been, and will continue to be unable to summon emergency 
assistance, including police, firemen, doctors, or ambulances, garage service, 


} 
| 
{ 
} 
{ 
\ 
{ 


| 
} 


| 


in his, and his family's health, safety and welfare, and his property greatly | 


his property, and thereby he is now, and will continue to be greatly endangered 


jeopardized, and further, Plaintiff, and his family has been, end will continus| 


to be unable to maintain commmication with their respective employers, and 
therefore, Plaintiff and his family are in great and imminent danger of the 


be greatly hindered and obstructed and delayed in communicating with his 


required to spend much time and money daily to try and have his telephone 


attempting to redress the rights, privileges and immunities secured to 


| 

| 

i 

i 

| 

| 

| 

| 
Plaintiff by the Constitution of the United States, and the laws of the 
| 


United States, all of which have been wrongfully abrogated by the Defendants. 
WHEREFORE, Plaintiff respectfully prays that the Defendants and 


jointly and severally, as follows: 


a. For the sum of $15.00 per day for each and every day Plaintiff has 
been and will be without telephone service, as compensatory damages. 
b. For the sum of $10,000.00 for such other general damages has Plaintiff 


| 
| 
| 
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c. For the eumof $150.00 per day for each and every day Plaintiff has 
been and will continue to be without telephone service, as punitive damages. 

d. For legal interest from the hte of each loss as shall herein be 
ascertained, 

e. For such sums as this court may deem reasonsvle for attorney's fees 
for service in this action. 

f, For all costs of suit and disbursements herein. 

g. For such other, further, and additional relief as to this court may | 


seem proper in the premises. 
COUNT II 


1. Paragraphs one through ten of the First Cout are hereby incorporated 


and meade paragraphs one through ten of this count as though more fully set 
forth herein. 
11, On or about September 29th, 1970, Plaintiff commenced a civil action | 
against the Defendant, SNETCO, returnable the Third Tuesday of November, 1970, 
_ to the Fourth Circuit Court for the State of Connecticut, located at 235 Grand 
' Street, Waterbury, Ccnnecticut, seeking to recover certain sums of money g 
Plaintiff alleges are due him from the Defendant, SNETCO, which the Defendant 
refused, and still refuses to pay. 
12. Paragraphs eleven through sixteen of the First Count are hereby 
incorporated and made paragraphs twelve through seventeen respectively of 
this count as though more fully set forth herein. 
18, The termination of Plaintiff's telephone service and other related 
acts on the respective days as aforesaid, by the De!’endants, and each of then, 
_ acting separately and in concert, has actually and constructively hindered, 
' Obstructed, delayed, and otherwise interfered with and preventec Plaintiff 
from consulting and communicating with his attorneys in the prosecution of 
said lawsuit, and will continue to hinder, obstruct, delay and prevent 
Plaintiff from consulting and communicating with his attorneys in said matter. 
in the future, ell of which Defendants, end each of them well knew, or should 
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| Anendnent to the Constitution of the United States, all to his demage and injury. 


/ each of them, be cited to appear and answer herein as the law requires, and on 


has suffered and will continue to suffer as shall herein be found. 
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acting separately and in concert, to hinder obstruct, delay and otherwise 
prevent Plaintiff from prosecuting said lawsuit and to prevent Plaintiff from 
prevailing in said lawsuit, all of which is, and was illegal, awful and in 
contravention of the laws of the State of Connecticut and the laws of the 
United States, and denies and deprives Plaintiff of the rights, privileges, 


| 
| 
and imrunities secured to Plaintiff by the provisions of the Fourteenth | 


19. Further, the Defendants, and each of them, acting separately and in | 
concert, as aforesaid, acted knowingly, wilfully, purposefully, and with the 
specific intent to hinder,obstruct, delay and prevent Plaintiff from tue | 
lawful prosecution of said lawsuit and to prevent him from prevailing in said ! 
suit, all of which is illegal, unlawful, and denies and deprives Plaintiff of 
the rights, privileges and immmities secured to Plaintiff by the Constitution | 
of the United States and the laws of the United States, all to his damage and | 
injury. | 

20. Paragraph 19 of the First Count is hereby incorporated and made” 
paragraph twenty of this count as though more fully set forth herein, ! 

WHEREFORE, Plaintiff respectfully prays that the Defendants, and 


final hearing hereof, have judgment against the Defendents, and each of them, 
jointly and severally, as follows: 

a. For the m of $15.00 per day for each and every day Plaintiff has 
been and will be without telephone service, as compensatory demages. 

b. For the sum of $10,000.00 for such other general damages has Plainviff 


beex and will continue to be without telephone service, as exemplary and 


d. For legal interest from the date of each loss, as shall herein be 


ascertained, 


| 
| 
| 
| 
| 
| 
| 
c. For the sum of $150.00 per day for each end every day Plaintiff has | 
| 
| 
| 
{ 
| 


ne 


’ 

GE AC TLR RE NS A ORM AO CI 
' 
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e. For such sums as this court may deem reasonable for attorney's fees 
for service in this action, 
f. For all costs of suit and disbursements herein. 
g- For such other, further, and additional relief as to this court may 


seem proper in the premises. 
COUNT I 


1. Paragraphs one through eighteen of the Second Count are hereby 
incorporated and made paragraphs one through eighteen of this count as 
though more fully set forth herein. 

19. The Defendants, and each of them, acting separately and in concert, 


have hindered, obstructed, and delayed Plaintiff further in the prosecutica 


' of said lawsuit with the intent to prevent Plaintiff from prevailing in said 


lewsuit, by divers additional illegal and improper acts, to wit; filing, or 


causing to be filed in said lawsuit, improper anti sham and dilatory pleadings, | 


all of which is unlawful and done for the purpose of impeding or defeating 


_ the due course of justice in said lawsuit, and to deny and deprive Pyaintiff 


| the equal protection of the laws, and to deny and deprive Plaintiff of the 


| 
' 
| 
| 
| 
| 
! 
| 
j 
} 


rights secured to Plaintiff by the Constitution and laws of the United States. | 


20. Paragraph nineteen of the Second Count is hereby incorporated and 


made paragraph twenty of this count as though more fully set forth herein. 


21. On or before February 1st, 1972, and again, on or before January 23rd, 


1973, the Defendants, and each of thon,in violation of Title 42 United States 
Code, Section 1985 (2) and (3), did conspire and agrse betweéh themselves and 


with other persons, whose names are presently unknown to Plaintiff, to do the 


' acts complained of hereinbefore, for the purpose of impeding, hindering, 


obstructing, or defeating the due course of justicsa in the State of Connecticut, 


and with the intent to deny and deprive Plaintiff the equal protection of the 
laws, and to injure Plaintiff for lawfully attempting to obtain his right 


'. under the Constitution and laws of the United States as inbefore set forth. 


i 
' 
i 
| 
| 
{ 


1 


22. In furtherance of the object of said conspiracy 6 or more of said | 
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Defendants and conspirators did do or causa to be done the acts and things as | 
complained of in herein above and, in violation of Title 42 United States Code, 
Secticn 1985 (2) and (3), did thereby injure Plaintiff as hereinafter se: | 
forth, and denied and deprived Plaintiff of having and exercising his rights | 
and privileges under the laws and Constitution of the United States as more | 
particularly set forth in paragraph sixteen of the First Count herein, | 
23. Paragraph nineteen of the First Count is hereby incorporated and | 
made paragraph twenty-three of this comt as though more fully set forth herein, 
24. As a further direct and proximate result of the acts of the | 
f Defendants, and each of them, as complained of herein above, Plaintiff has 
been put to considerable loss of time and money in the prosecution of the | 
lawsuit mentioned in paragraph eleven of the Second Count, and will in the 
future be required to spend much extra time and monsy in the prosecution of 
said lawsuit, and is in imminent denger of the loss of the monies rightfully 
f due him fron the Defendant, SNETCO in that the actions of the Defendants, and 
} each of them as aforesaid may well cause him the loss of his action, 
WHEREFORE, Plaintiff respectfully prays that the Defendants, and 
‘each of them, be cited to appear and answer herein as the law requires, end on 
. final hearing hereof, have judguent against the Defendants, and each of then, 
jointly and severally, as follows: 
a. For the sum of $15.00 per day for each end every day Plaintiff has 


b. For the sm of {10,000.00 for such other general demages has Plaintiff | 
has suffered and will contime to suffer as shall herein be found. 
c. For the sum of $150.00 per day for each and every day Plaintiff has 
| been and will continus to be without telephone service, as exemplary aud 
punitive damages, 
d. For legal interest from the date of each loss, as shall herein be 
: ascertained. 
e. For such sums as this court may deem reasonable for attorney's fees 


! 
{ 
| 
| 
| 
| 
been and will be without telephone service as compensatory damages, | 
| 
| 
| 
| 
j 
| 
\ for service in this action. | 
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f. For all costs of suit and disbursements herein, 
g- For such other, further, and additional relief as to this court may 


seem p.oper in the premiscs. 
COUNT IV 


1. Paragraphs one through twenty-two of the Third Count are hereby 
incorporated and made paragraphs one through twenty-two of this count as 
though more fully set forth herein, 

23. At all times mentionsc herein, the Defendants, and anspirators, or 
one or more of them, had knowledge of the wrongs and conspiracies that were 
about to be committed, and in fact were committed as hereinabove set forth, 
and further, the Defendants, and conspirators, or one or more of them, were 
empowered and duly authorized to prevent, or to aid in preventing the 
commission of said wrongs and conspiracies which denied Plaintiff of the 
equal protection of the laws guaranteed by the provisions of the Fourteenth 
_ Amendment to the Constitution of the United States, and the laws of the United: 


i States, the Defendants, or one or more of them, acting separately, or in - . 


concert, or omitting to act, wrongfully neglected to prevent, or to aid in the 
. prevention of the commission of the wrongs herein mentioned against Plaintiff, 
! and further, notwithstanding that under the law, the Defendants, or one or 

: more of them were empowered and duly authorized to secure to Plaintiff the 
equal rights, privileges and immunities that are secured to Plaintiff which 

_ the Defendents, or cone or more of them could have secured to Plaintiff by the 
excercise of reasonable diligence, the Defendants, and conspirators, or one or 
, more of them, acting separately, or in concert, or omitting to act, and 

| farther by wilfully end intentionally acting, or omitting to act to prevent, 

' or to eid in preventing, or to use reasonable diligence to prevent the 

! commission of the wrongs and conspiracies herein above mentioned, all -f which 
is in contravention of Title 42, United States Code, Section 1986, denied and 
deprived Plaintiff of the equal protection of the laws and the equal rights, 


privileges and immunities secured to Plaintiff by the Fourteenth Amendment of 
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‘ the Constitut. . of the United States and the laws of the United States, 


24. Paragraphs twenty-thres and twenty-four ._ the Third Count are 
hereby incorporated and made paragraphs twenty-four and twenty-five of this 
| count as though more fully set forth herein. 
WHEREFORE, Plaintiff respectfully prays that the Defendants, and 
: each of them, be cited to appear and answer herein as the law requires, and on 


, jointly and severally, as follows: 
For the sum of $15.00 per day for each and every day Plaintiff has 
' been and will be without telephone servic. .s compensatory da.ages. 
b. For the sum of $10,000.00 for such other general damages has Plaintiff 
: has suffered and will continue to suffer as shall herein be found. 


i been and will continus to be without telephone service, as exemplary and 


| 
} 
| 
! final hearing hereof, have jvigment against the Defendants, and each of then, | 
| 
| 
| 
| 
| 
t } 
i c. For the sum of $150.00 per day for each and every day Plaintiff has 
| | punitive damages. . . | 
| 7 d. For legal interest from the date of each loss, as shall herein be | 
ascertained. - | 
iF ‘e. For such sums as this court may deem reasonable for attorney's fees 
_ for service in this action. 
f. For all costs of suit and disbursements herein. 
ge For such other, further, and additional relief as to this court may 


seem proper in the premises. 


f cOUNT_v 
HH 


; 1. Paragraphs one and two of the First Count are hereby incorporated 
; and made paragraphs one and two of this count as though more fully set forth 
herein, 

H 3. Further, this is a proceeding for a preliminary and a permanent 


' 4njunection, enjoing and restraining Defendants, and each of then, their agents, 


servants, employees and successors from continuing or maintaining any policy, 
i 

| practice, action, custom or usage of withholding, interfering, denying or 

} 


| 


See 
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deprivinz, or att.mpting to withhold, deny, or deprive Plaintiff of any 


; telephon: service to Plaintiff, and further, to enjoin, restrain Defendants, 


| and each ©f them, their agents, servants, employees, and successors, from 


, Ging, or continuing, or maintaining any policy, practice, action, custom or 


. rights, privileges, or immunities secured to Plaintiff by the Constitution of 
| the United States and the laws of the United States in any way or manner, 


| 
| 
| telephone servics, or to otherwise interfere in any manner whatsoever with any 
usage of otherwise interfereing with, or denying or depriving Plaintiff of any | 


4. Further, this is a proceeding for a declaratory judgment, brought | 


| pursuant to the provisions of Title <8, United States Code, Sections 2201, and 


2202, to determine, adjudge, and declare the rights and relations, and/or the 


legal rights and relations of the parties, as is hereinafter mor- fully set 


' forth, 


| and made paragraphs five through twelve of this éount as though more fully set 
|, forth herein. 


, Incorporated and made paragrapns twenty-one through twenty-four respectively 
| of this count as though more fully set forth herein. 


! Count are hereoy incroporated end made paragraphs twenty-five, twenty-six, 


5. Paragraphs three through ten of the First Count are hereby incorporate 


13. Paragraphs eleven through eighteen of the Second Count are hereby 
inco~porated end made paragraphs thirteen through twenty respectively of this 
count as though more fully set forth herein. 


21. Paragraphs rineteen through twenty-two of the Third Count are hereby 


25. Paragraphs twenty-three, twenty-four, and twenty-five of the Fourth 


and twenty-seven respectively of this count as though more fully set forth 
herein. 


28. The conduct and actions by the Defendants, and each of them, as 


| hereinbefore mentioned, against Plaintiff, has resulted in Plaintiff suffering 
| immediate and irreparable injury, and unless enfoinod and restrained, the 


damage and injury done to Plaintiff by reason of his being deprived and denied 


} 
' the rights, privileges and inmmities as aforesaid, will be continuing and 
| 


| 
| 
| 
| 
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i, irreparable, and Plaintiff has no plain, complete, and adequate remedy at law. 


‘Nees of them, be cited to appear and answer herein as the law requires, and 
| that this Court advance this case on the docket and order a speedy hearing of 


; Same and upon said hearing this Court: 


Hy 
li A. Have judgment against the Defendants, and each of them,jointly and 
ij 
| severally as follows: 


a. For the sum of $15.00 per day for each and every day Plaintiff has 


| 
| 
! 
| 
| 
F WHEREFORE, Plaintiff respectfully prays that the Defendants, and | 
| 
{ 
| 
} 
| 


|| been, and will be without telephone service as compensatory damages. 


! 


| 


i 
} 
i b. For the sum of $10,000.00 for such other general damages Plaintiff 


_ has suffered and will continue to suffer as shall herein be found. | 
c. For the sum of $15%.00 per day for each and every day Plaintiff | 
“has been and will contime to be without telephone service, as exemplary and 

| pandtave damages, 

; d. For legal interest from the date of each loss, as shall herein be 
 dnetebtaialiads | 
ij 6. For such sums as this Court may deem reasonable for attorney's 
\ fees for service in this action. | 
f. For all costs of suit and disbursements herein. 


g@- For such other, further, and additional relief as to this Court 


may seem proper in the premises, 


| B. That this Court hold, adjudge, decree and declare the rights end other 
h >egal ‘relations of the parties to the subject matter here in controvers:. i | 
! ord.r that such declaration shall have the force and effect of a final ju: ay 


as fo. lows: 


a. Whether the policy, practice, action, rule, custom, or usage, by 


| hatiever name called, of terminating telephone service to Plaintiff without 
| _ adequate notice, and a fair and impartial hearing prior to said termination, 
constitutes a denial and deprivation of the rights, privileges, and immunities 


|, secured to Plaintiff under the Constitution and laws of the United States. 


| 
| 
' 
} 
| 
i} b. Whether the policy, practice, action, rule, custom, or usage, by | 


i 
i! 
it 
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} whatever name called, of refusing to restore telephone service to Plaintiff, 

or to advise, inform or report to him the reasons therefore, if any exist, is 
, unconstitutional in that said conduct constitutes a denial of the rights, 

| privileges, and immunities secured to Plaintiff by the Constitution and laws 

: of the United States. 


' 


c. Whether the policy, practice, action, rule, custom, usage, by 


; whatever name called, of hindering, obstructing, delaying, or otherwise 
7 interfering with Plaintiff jn any legal action or proceeding in any manner, | 
except as provided by law, is unconstitutional in that said conduct sisi 
' a denial of the equal protection of the laws, and is a denial of the rights, | 
: privileges, and immunities secured to Plaintiff by the Constitution and laws | 
“of the United States. | 
d. Whether the Defendants, end each of they and their agents, | 
| servants, or employees, or successors may continue and maintain any of the 
| above mentioned policies, practices, actions, rules, customs, usages, by | 
I whatever name called, that denies and deprives Pleintiff of the rights, | 
| privileges, end immunities secured to Plaintiff by the Constitution and laws | 
f of the United States, or otherwise in au; manner deny, deprive of interfere | 
" with any rights, privileges, cr immunities secured to Plaintiff as aforesaid. | 
| e. Waat the requirements of adequate notice should be, and what 
! procedure would constitute a fair and impartial hearing prior to any terminatio 
d and upon whom would the burden of proof lie, and what provision should be made 
: for any judicial review of any resuits of any hearing as aforesaid. 
| C. That this Court issue and decree & premliminary injunction as the 

law provides, and upon final hearing make said injunctions perfanent, enjoing 
| end restraining Defendants, and each of them, their agents, servants, or 


employees,-or successors, acting separately, or in concert, from doing, or 


' 


! 


' set forth belows 
a. Terminating Plaintiff's telephone service or otherwise interfering 


’ 
! 
{ 
| 
continuing or maintaining any policy, practice, action, custom, or usage, as | 
| ’ 
with Pleintiff's telephone service without adequats notice and a fair and 


, ; 
eke a aie 
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impartial hearing prior to any termination or interference. 


; b. Failing to advise, inform, or report to Plaintiff, and in writing, 
| 


lof any and all reasons, if any exist, for any termination or any interference 


with any telephone service prior to any hearing or request to terminate any 
“telephone service to Plaintiff. 


of any and all reasons, if any exist, for the termination of Plaintiff's 


"telephone service on January 23rd, 1973, as aforesaid, and the reasons, if any 


i d. Failing to follow any and all provisions of the Constitution and 
| laws, statutes, rules, regulations, and ordinances of the State of Connecticut 


| and the United States, in any relations concerning Plaintiff and the Defendants. 


“vith Plaintiff in the defense or ee of any proceeding or legal action 


i by any means, or in any manner, except as clearly authorized and provided for 


by law, statute, rule or regulation. 
ge Denying, depriving, or otherwise interfering with any rights, 
privileges, or immunities secured to Plaintiff by the Constitution and laws 
_ the United States, and the State of Connecticut, 


' to deny, deprive, or otherwise interfere with any rights, privileges, or 

| ¢maran’ ties secured to Plaintiff by the Constitution and laws of the United 
| States, and the State ~f Connecticut. _ 

i i. Failing to prevent, or aid in preventing, or to use reasonable 


|, diligence in preventing any conspiracy, plan or agreement, as aforesaid. 


! D, That this Court grant such other, further, additional, or alternative 


it 


| relief at law, or in equity, as to this Court may seem proper in the premises. 


Respectfully subnitted, 

THE PLAINTIFF, Zz. 7 A 

eae © ae iho7 
i David L. Salisbury 
it P.O. Box 1771 
‘ Waterbury, Connecticut 06720 


ce. Failing to auvise, inform, or report to Plaintiff, and in writing, 


1 
j 
| 
| 
} 
" exist for the continued conduct in refusing to restore said telephone service. | 
| 
i 
| 


@. Refusing to restore or to furnish Plaintiff with telephone corvice, 
f. Hindering, obstructing, impeding, delaying, or otherwise interfering 


of 
h. Conspiring, agreeing, or planning between themselves, or others, 
i 
! 
| 
| 
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UNITED STATES DISTRICT COURT 


FOR THE JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY ) 
Plaintiff ) CIVIL ACTION NO. 15770 
vs. 
SOUTHERN NEW ENGLAND TELEPHONE 
COMPANY, INC., et al ) MOTION TO DISMISS COMPLAINT 


Defendants ) 


The defendants jointly move the Court to dismiss the action because 
the Complaint fails to state a claim against the defendants upon which relief 
can be granted, in that it appears on the face of the Complaint that: 

1) said complaint is unverified; 

2) no discrimination is alleged, nor can it be; 

3) the defendants were not acting under color of state law as a 
matter of law; and 

4) no facts are ali» zed, nor can they be, to support a claim of 
a conspiracy or discriminetion. 

THE DEFENDANTS 
SOUTHERN NEW ENGLAND TELEPHONE COMPANY 


WILLIAM J. O'KEEFE 


BY 
PETER J. TYRRELL 
GRIFFIN & BRAYTON 
48 Leavenworth Street 
Waterbury, Connecticut 06702 


CERTIFICATION OF SERVICE 


I hereby certify that on the 15th day of June, 1973, a copy of the 
forgoing Motion to Dismias Complaint was mailed, via U.S. Mail, postage 


prepaid, to David Salisbury, P. 0. Box 1771, Waterbury, Connecticut. 


PETER J. TYRRELL 
48 Leavenworth Street 
Waterbury, Connecticut 
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RIFFIN and BRAYTON 
ATTORNEYS AT LAW 
WATERBURY, CONN. 


Plaintiff ) CIVIL ACTION NO. 15770 
vs. 
SOUTHERN NEW ENGLAND TELEPHONE 
COMPANY, INC., et al ) ORDER 


Defendants ) 


This cause came for a hearing on 9 A973, OR 
the defendants motion to dismiss the action because the Complaint fails 
to state a claim fagainst the defendant upon which relief can be granted 
because: : 

1. said complaint is unverified; 

2. no discrimination is alleged, nor can it be; 

3. the defendants were not acting under color of state law as a 
matter of law; and 

4. no facts are alleged, nor can they be, to support a claim of a 
conspiracy or discrimination, 
and the Court having heard the argument of counsel and being fully advised, 
it is ORDERED that the defendants’ motion to dismiss the action because 
the Complaint fails to state a claim against the defendant upon which relief 
can be granted, and that the Complaint be and it is hereby dismissed (with 
leave to the plaintiff to file an Amended Complaint within days) 


(without leave to amend and that the action be dismissed with prejudice). 


—— CM 
UNITED STATES DISTRICT COURT 
FOR THE JUDICIAL DISTRICT OF CONNECTICUT 
DAVID L. SALISBURY ) 
By 2: UNITED STATES DISTRICT COURT JUDGE 
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ATTORNEYS AT LAW "% 
. o& 
WATERBURY, CONN. s 4 


{_ 
i 
Ly 
+ 
oa 
ae 
oO 
fQ 


Na. TZ, 


4 | 

Nov | | oveis°73 

UNITED STATES DISTRICT COURT i ri j 

U.S. DISTRICT COURT | 

DISTRICT OF CONNECTICUT NEW HAVER, CONN, | 

DAVID L. SALISBURY : | 
v. : CIVIL NO. 15,770 | 


THE SOUTHERN NEW ENGLAND 
TELEPHONE CO. and WILLIAM 
J. O'KEEFE 3 


RULING ON DEFENDANTS’ MOTION 
TO DISMISS 


The plaintiff instituted this action pursuant to the 
provisions of the Civil Rights Act for declaratory relief 
and damages, alleging that he was denied the protections of 
procedural due process when the defendant public utility 
company discortinued his telephone service without notice 
or cause. The only issue posed by the defendants’ motion 
to dismiss is whether termination of the service constitutes 
"state eseten 

Reciting various civil rights claims under 42 U.S.C. 
§§ 1983, 1985, and 1986, the plaintiff's five-count com- 
plaint, filed pro se, is a rather lengthy, verbose document. 
In essence, however, it asserts that the defendant telephone 
company and its employees disconnected the plaintiff's 


service without cause, notice or hearing under color of 


1 
V ssuce the defendants do not raise the issue whether the 


deprivation of telephone service is a cognizable right 
within the due process clause, the Court assumes they 
concede the point. See Fuentes v. Shevin, 407 U.S. 67 


(1972); Lynch v. Household Finance Corp., 405 U.S. 538 


wTatannnne AP tha Dublin Hild¢tiae Cammiacian aa AaPinsA in &16_/0 af tha Connecticut 


| 

| 
state law, resulting in great inconvenience, embarrassment | 
and expense to the plaintiff and his family. Among other 
allegations, the plaintiff in his complaint and moving | 
papers, recognizing che need to demonstrate a sufficient | 
nexus between the State of Connecticut and the company, sets 
forth many factual and statutory references to sustain his 
position that the public utility is "so entwined with 


governmental policies or so impregnated with a governmental 


character as to become subject to the constitutional iimi- | 
tations placed upon state action.” Evans v. Newton, 382 U.S. | 
296, 299 (1966). 

The defendant company, on the other hand, contends 
that .t is a privately owned, financed and operated company, 
that the Public Utilities Commission of the State of 
Connecticut "does not interfere, control or govern [the 
company's] daily business operation or operations of the 
corporation with the consumer", that the action of the com 
pany in terminating the plaintiff's service was taken pursu- | 


ant to its own rules without utilizing any state statute or 


regulation and without any specific direction or authoriza- 
tion of a state regulatory body, that the “color of state 
law" test has not been satisfied and, therefore, the case 
should be dismissed. 

Research of litigation under § 1983 between a public 
utility company end its customer based on the termination of 
service reveals differing results. This is inevitable | 


paren 5 
ip wav 91873 
Lirswrsto sy 


ee ee ee 2 


Pew eo ae a PY ne ee a ee a a en ee en | ee a ae ee 


because no Supreme Court case sets out a precise definition 
of state action. As stated by Justice Rehnquist in Moose 
Lodge 107 v. Irvis, 407 U.S. 163, at 172 (1972): 


While the principle is easily stated, 
the question of whether particular 
discriminatory conduct is private, 

on the one hand, or amounts to “State 
action" on the other hand, frequently 
admits of no easy answer. ‘Only by 
sifting facts and weighing circum- 
stances can the nonobvicus involve- 
ment of the state in private conduct 
be attributed its true significance.” 


See also Bur on vw. Wilmington Parking Auth., 365 U.S. 715, 
722 (1961). 


Some courts have ruled that the plaintiff has a 


viable cause of action under the due process cleuse for the 


discontinuance of s utility service. See, e.g., Palmer ¥. 

Columbia Gas Cownany of Ohio, Inc., 479 F.2d 153 (6 Cir. 

1973) (nonpayment of bills); Ihrke v. Northern States Power 

Company, 459 F.2d 566 (8 Cir.), vacated as moot, 409 U.S. 

815 (1972) (nonpayment of bills); Bronson v. Consolidated 

Edison Co., 350 F.Supp. 443 (S.D.N.¥. 1972) (nonpayment of 

bills); Hattell v. Public Service Company, 350 F.Supp. 240 

(D. Colo. 1972) (nonpayment of bills); Stanford v. Gas Service 

Company, 346 F.Supp. 717 (D.Kan. 1972) (nonpayment of bills). | 
On the other hand, other courts « ve held that the — 

protections of the Fourteenth Amendmer: do not apply to 

terminations of utility services or to other practices of 


public utility companies. See, e.g., Jackson v. Metropoli- 
tan Edison Company, F. 24 (3 Cir. August 2/1, 


« 


1973) (nonpayment of Lills); Lucas v. Wisconsin Electric | 


Power Company, 466 F.2d 638 (7 Cir. 1972) (en banc), cert. 
denied, 409 U.S. 1114 (1973) (nonpayment of bills); Particu- 
lar Cleaners, Inc. v. Commonwealth Edison Co., 457 F.2d 189 


(7 Cir.), cert. denied, 409 U.S. 890 (1972) (requirement of 


security deposits); Kadlec v. Illinois Bell Tel. Co., 407 F. 


2d 624 (7 Cir.), cert. denied, 396 U.S. 846 (1969) (misuse 


of telephone service). 
Reliance upon precedents, however, cannot be disposi- 


tive because, as stated in Palmer v. Columbia Gas of Ohio, Inc., 


supra, 479 F.2d at 162, "the significance of the involvement 
of the state in the actions of any kind of private conduct 
can only be determined by an examination of the facts of | 
each particular case. . . ." See also the catalogue of 
factors deemed relevan> by Judge Kerner in Kadlec v, Illinois 
Bell Tel. Co., supra, 407 F.2d at 628 (concurring opinion). 
Thus, the Court must sift the facts and circumstances of 
each case in order to decide whether the extent of the 
state's involvement or control in the operations and manage- 
ment of the public utility is such that the private firm 
becomes subject to the constitutional limitations placed | 


upon state action. Burton v. Wilmington Parking Auth., | 
365 U.S. 715 (1961). See generally Note, Fourteenth Amend- 


ment Due Process In Terminations Of Utility Services For Non- | 
payment, 86 Harv. L. Rev, 1477, 1485-1494 (1973). 


-h&e 


Accepting the plaintiff's allegations in his com 
plaint as true, as is required, California Motor Transport 
Co. v. Trucking Unlimited, 404 U.S. 508, 515 (1972), and 
based upon the Court's own research, it seems clear that the 
defendant telephone company is comprehensively regulated and 
controlled in almost every aspect of its activities by the 
Public Utilities Commission of the State of Cm cticut. A 
perusal of Title 16 of the Connecticut General Statutes, end } 
the regulations promulgated thereunder by the Public ucili- 
ties Commission, discloses a pervasive statutory and regu- 
latory scheme which affects the daily business life of all 
public ucilities in this State. 

The P.U.C. has general supervision over all utility | 


companies in Connecticut, and, among other things, tu. the 
power to examine safety conditions, Conn. Gen. Stat. § 16-11, 


investigate accidents, § 16-14, restrict use of streets, 
poles and wires, § 16-18, rule on rates, § 16-19, require 
annual reports, § 16-27, provide penalties for failure te | 
comply with its regulations, § 16-41, and regulate mergers, 
sales, leases, borrowing, lending, and all “managerial 
service contracts", § 16-43. Two additional statutes sre 
significant in the light of the facts of this case. Section 
16-20 permits any person aggrieved by the failure of a pub- 
lic utility to furnish service to appeal for relief to the 
P.U.C., and its decision is binding upon the company. How- 
ever, resort to the statutory remedy is not mandatory, end 


— 
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UNITED STATES DISTRICT COURT 


FOR THE JUDICIAL DISTRICT OF CONNECTICUT 
i 


DAVID L. SALISBURY ) 


} Plaintiff ) CIVIL ACTION NO. 15770 


Vs. 
SOUTHERN NEW ENGLAND TELEPHONE 
COMPANY, INC., et al ) COUNTERCLAIM 


Defendants ) 


poe 


1. The defendant, Southern New England Telephone Company, has a claim 


against the plaintiff}~David L. Salisbury, arising out of the transaction 


= mene? 


pr occurrence that is the subject matter of said plaintiff's claims, as set 
forth in his Complaint, and the adjudication of which does not require the 
presence of third parties over whom the Court herein cannot acquire jurisdiction. 
Sale 2. The defendan is a corporation organized and existing under ; 
the laws of the State of Connecticut, having its office and principal place 
of business in the City of New Haven and having branch offices in other cities 
and towns of the State of Connecticut, and is engaged in the business of 
supplying telephone service to its subscribers. 

3. The plaintiff was a subscriber of the defendant's telephone service 
and resided at Hinman Road, Watertown, Connecticut. 

4. On or about July 21, 1972, and for some time prior thereto, the 
plaintiff was a subscriber of the defendant, and on said day the defendant 


mailed a monthly bill to the plaintiff, which monthly bill was paid in full. 


me, ee 
5. On the 2lst day of the months of August, September, October, 


November, December, all of 1972, and January 21, 1973, the defendant mailed 


| 
.a monthly bill to the plaintiff for telephone services rendered according 


! 
! 


to its tariff regulations. 


6. Said bills weve either partially paid or remained unpaid. 
7. On or about January 23, 1973, there remained and due an outstandin 


.bi1l in the amount of $49.71 from the plaintiff. 
" 


it 8. The cefendant at all times herein remained ready, willing and able 


to perform and deliver telephonic service to the plaintiff and in fact, did 
‘deliver said telephonic service to the plaintiff for the aforementioned dates; 


to wit: from August 21, 1972, to January 23, 1973, when the plaintiff's service , 


{| 


was terminated. 


I 9. After crediting the plaintiff with the unused portion of the month, 


within which his telephone service was terminated, there was a credit given the 


plaintiff of $6.80, reducing his obligation to $42.81, 


| 
10. Due demand was made upon the plaintiff for said sum, yet the same 


il 
4s due and owing to date. 


THE DEFENDANT CLAIMS: 


FIFTY AND 00/100ths DOLLARS ($50.00) Damages. 


THE DEFENDANTS 


BY 
PETER J. TYRRELL 
48 Leavenworth St. 
Waterbury, Connecticut 06702 
CERTIFICATION 


I hereby certify that on the 13th day of December, 1973, a copy of the 


A 
foregoing Counterclaim was mailed, via U.S. Mail, postage prepaid, to David 


! 
$alisbury, P. 0. Box 1771, Wate: -ury, Connecti: it, 


PETER J. TYRRELL 
GRIFFIN and BRAYTON 


aTTOSHETS AT Law 
WAYERQURY, Conn, 


UNITED STATES DISTRICT COURT 


FOR THE JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY ) 


Plaintiff ) CIVIL ACTION NO, 15770 


vs. 


SOUTHERN NEW ENGLAND TELEPHONE 


COMPANY, INC., et al ) ANSWER 


Defendants ) 


FIRST COUNT: 
, mm Z "%» H 


~~ 


Cc 


1, The defendants admit Paragraph No. 4, No’. 5 and No. 54. 


2. Th. defendants deny Paragraph No. 1, No. 7, No. 8, No. 9, No. 10 
No, 11, No. 12, No. 13, No. 15, No. 16, No. 17, and No. 18. 
3. As to the allegations contained in Paragraph No. 2, No. 3, No. 14, ' 


‘ 


No. 19, the defendants have insufficient k. wledge upon which to form a pleading: 


and therefore leave the plaintiff to his proof. 


DOCUMENT No. 


SECOND COUNT: 


1. The answers of Paragraphs No. 1 through 10 of the First Count 
are hereby correspondingly made Answers to Paragraph 1 through 10-of this 
Second Count, as if more fully set forth herein. 

11. Paragraph No. 11 is admitted. 

12. The answers to Paragraph No. 11 through 16 of the First 


Count are hereby correspondingly made Answers to Paragraphs No. 12 through 


No, 17 of this Count as if more fully set forth hetein. ; 
18. The defendants have no knowledge upon which to form a pleading 

and therefore leaves the plaintiff to his proof. ; 
19, The defendants deny Paragraph No, 19. : 
20. The defendants have insufficient knowledge upon which to form a 


GRIFFIN ang BRAYTON pleading and therefore leave the plaintiff to his proof. 
ATTORNEYS AT LAW 
WATERBURY, CONN 


‘ 


THIRD COUNT: 


1. The answers to Paragraphs No. 1 through No. 18 of the Second Count 
are hereby correspondingly made Paragraphs No. 1 through No. 18 of this Count, 
as if more fully set forth herein. 

19. The defendants deny Paragraphs No. 19, No. 20, No. 21, and No. 22. 

23. As to Paragraphs No. 23 and No. 24, the defendants did have 

“insufficient knowledge upon which to form a pleading and therefore leave 


the plaintiff to his proof. 
FOURTH COUNT: 


1. The answers to Paragraphs No. 1 through No. 22 of the Third Count 
‘are hereby correspondingly made the anewers to Parcgraphs No. 1 through No. 22 
of this Count, as if more fully set forth herein. 

23. The defendants deny Paragraph No. 23. 

24. As to the allegations contained in Paragraph No. 24 and No. 25, 


the defendants have insufficient knowledge upon which to form a plear ng, 


and therefore leave the plaintiff to his proof. 
“FIFTH COUNT; 


1. The answers to Paragraph No. 1 and No, 2 of the First Count are 
correspondingly made herby Answers to Paragraphs No. 1 and No. 2 of this Count, 
as if more fully set forth herein. 

3. As to the allegations contained in Paragraphs No. 3, No. 4, No. 28, 

4 the defendants have !nsufficie:.t “novledge upon which to form a pleading and 
therefore leave the plaintiff to his proof. 

5. The Answers to Paragraphs No. 3 to No. 10 of the First Count 
are hereby correspondingly made Answers to Paragraphs No. 5 through No. 12 of 
this Count, as if more fully set forth herein. 

' 13. The answers to Paragraphs No. 11 to No. 18 of the Second Count 
are hereby correspondingly made Answers to Paragraphs 13 to No. 20 of this 


Count as if more fully set forth herein, » 


GRIFFIN end BRAYTON 
ATTORNEYS 47 LAW 
WATERBURT, CONN. 


hes 
21. The answers to Paragraphs No. 19 through No. 22 of the Third 
Count are hereby correspondingly made the Answers to Paragraph No. 21 through 
No. 24 of this Count, as if more fully set forth herein, 
25. The answers to Paragraphs No. 23 to No. 25 of the Fourth Count 


‘are correspondingly made the Answers to Paragraphs No. 25 through No. 27 of 


this Count, as if more fully set forth herein. 


FIRST AFFIRMATIVE DEFENSE 


Pursuant to 28 U.S.C., Sec. 1342, this Court does not have jurisdiction 


{t 
| 


to restrain the defendants from complying with the Connecticut Public Utilities 


Commision Tariff Regulations, or a case arising thereunder. } 


SECOND AFFIRMATIVE DEFENSE 


This Court does not have jurisdiction to entertain the plaintiff's 
,civil rights cause of action, as the plaintiff has not exhausted his state 


,; administrative remedies. 


THE DEFENDANTS 


' PETER J. TYRRELL 


‘ 48 Leavenworth Street 
Waterbury, Connecticut 06702 


CERT TCs T f'n 


I hereby certify that on the 13th day of December, 1973, a copy of the 
foregoingAnswer was mailed, via U.S. Mail postage prepaid, to David Salisbury, 


P. 0. Box 1771, Waterbury, Connecticut. 


PETER J. TYRRELL . 


GRIFFIN and BRAYTON 
ATTORNEYS AT LAW 
WATERBURY, CORN. 


: 
1 
' 
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DOCUMENT No. 


GRIFFIN and BRAYTON, P.C. | 


ATTORNEYS AT LA® 
WATERBURY CONN. 


UNITED STATES DISTRICT COURT 


I FOR THE JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY ) 


} 


l Plaintiff ) CIVIL ACTION NO. j 15770 
vs. 

SOUTHERN NEW ENGLAND TELEPHONE 

COMPANY, INC., et al ) 


| Defendants ) MOTION TO RECONSIDER DEFENDANT'S 
| MOTION TO DISMISS 
| 


Tne defendants in the above entitled action request this Court to 


\reconsider its November 8, 1973, ruling on their prior Motion to Dismiss in 


‘view of the United States Supreme Court decision on December 23, 1974 


entitled Jackson v. The Metropolitan Edison Co. U.S. > 
|P5tw4110. 
| THE DEFENDANTS, 


SOUTHERN NEW ENGLAND TELEPHONE COMP. 
WILLIAM J. O'KEEFE 


Peter J. Tyrrell } 
i 49 Leavenworth Street’ 
Waterbury, Connecticut 06702 


CEA D2 2 2 CAT F On 


| 

| BY 
| 

| 

| 

' 

| 

| 

Ht I hereby certify that on the 28th day of February, 1975, a 
copy of the foregoing Motion to Reconsider Defendant's Motion to Dismiss was 
{| 

mailed via U.S. Mail, postage prepaid to David Salisbury, P. 0. Box 1771, 


Waterbury, Connecticut. 
it 


The foregoing motion having been heard, it is hereby ORDERED: 


' 
Nm 
' 
| 


GRANTED DENIED 


BY THE COURT 


CLERK 


GRIFF iN and BRAYTON, P.C 
ATTORNEYS AT LA® 
WATERBURY, CONN 


IN THE UNITED STATES DISTRICT COURT FOR THE 


JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY 


. 


Plaintiff CIVIL ACTION 


vse File No. 15, 770 
The SOUTHERN NEW ENGLAND TELEPHONE 


COMPANY, INC., ET AL 


a i ti i ttt 


3 5. 


Defendants March 17, 1975 


INTIFF'S AFFIDAVIT ON UTILITY ASSESSMENTS BY THE PUBLIC UTILITIES 
COMMISSION, IN OPPOSITION TO DEFENDANTS' MOTION TO DISMISS UPON 


RECONSIDERATION. 


I, DAVID L. SALISBURY, Plaintiff in the above entitied action, 
being duly sworn, do depose and say: 
1. That I am over the age of eighteen years, and I believe in the 
obligation of an oath. 
2. This affidavit is made on my personal knowledge, and all facts 


contained herein are, the best of my knowledge and belief the truth. 


fe 
< 
i. 
2 
Lu 
pa 
> 
GO 
o 
va 


3. On Friday, March 7th, 1975, I proceeded to Hartford, Connecticut, to 
the offices of the Public Utilities Commission of the State of Connecticut. 

4. Within the accounting offices of said Public Utilities Commission, 
upon presentation of the letter attached hereto, I was allowed to inspect the 
records of the said Public Utilities Commission pertaining to the expenses of 
said Commission, the revenues of the utilities under its jurisdiction, and the 


amounts assessed those utilities liable therefore for assessment, for the fiscal 


years-shown on the chart also hereto attached. 


= 


5. I obtained a true and certified of the revenues, expenses and 
assessments, as set forth on the chart attached hereto. } 

6. The figures set forth on said chart are true and accurate copies 
taken from said records of the Connecticut Public Utilities Commission. 

7. Said figures reflect the true extent of the joint participation 
between Connecticut utilities, and the defendant, Southern New England Telephone 
Company in particular, and the Connecticut State Public Utilities Commission. 


FURTHER, DEPONENT SAYETH NOT. 


THE PLAINTIFF 


On c 4 
KL Ltr St 
DAVID L. SALISBURY, 


P.O. Box 1771 
Waterbury, Connecticut 06720 


Pro Se 


Dated at Waterbury, Connecticut, this day of March, 1975 


STATE OF CONNECTICUT ) 
ss: Waterbury, Connecticut, March 17, 1975 
COUNTRY OF NEw HAVEN ) 
Personally appeared, David L. Salisbury, the signer and sealer of the 
foregoing Affidavit, who made truth to the truth of the matters contained 


therein before me. 


RICHARD A. JOSEPH 
Commissioner «* “ue Superior Court 


CERTIFICATION: 


I hereby certify that I have mailed, postage prepaid, a true copy of the 
foregoing affidavit end chart attached thereto, to Atty. Peter J. Tyrrell, 
counsel for the defendants. 


ae £ S25 ae 
DAVID L. SALISBURY, Pro Se 7 


P.O. Box 1771 ; 
Waterbury, Connecticut 06720 


. 


David L. Salisbury 
P.O. Box 1771 
\iaterbury, Connecticut 06720 


March 6, 1975 


Public Utilities Commission 
State Office Building 
Hartford, Connecticut 06115 


Attn: Mr. Henry Mierzwa, Executive Secretary 
Dear Sir: 


Please be advised that I am the Plaintiff in a Civil Action in the 
Federal Court against the Southern New England Telephone Company. 


It is essential for me to ascertain certain facts which are public 
record involving the defendant Telephone Company. 


Pursuant te § 16-49 (a) of the Connecticut General Statutes as 
amended, the Commission shall apportion and assess fifty-six (56%) percent 
of the expenses of the Commission not exceeding six hundred thousand 
(600,000.00) dollars against certain utilities, including the defendant. 


Therefore, would you kindly supply me with the information needed 
according to the chart attached, and certify the same as a true and accurate 
copy of your records so that it may be entered into the Court record. 


Thank you for your kind attention to this natter. 


Nund f belichg 


David L. Salisbury 
encl; 
ee: Federal District Court 
District of Connecticut 
Federal Building 
New Haven , Connecticut 
Civil File # 15770 


q 


“Bypenses of the Public Utilities Commission as defined in §16-49 of the Connecticut 
General Statutes as amended, and apportionment of those expenses among utilities, 
and the amounts.paid by the Southern New England Telephone Company for the years indicated. 


YEAR “COMMISSION EXPENSES TOTAL AMOUNT ASSESSED AMOUNT PAID BY THE 
sLL UTILITIES SOUTHERN NEW ENG, TEL. CO. 
Ge F/2,019.57 her 7 96, 36613/ kev, 284, 95, BY% Rit= 
1970 f / ; , 
190 9% 396, 00% 79 AS, 356,002 99 AS: (27/3879? _ wovnog 
19 Sth 753,43069 ° Reve £77,220, 669 REM 298, P24 644 


1972. S0% 376, 7/535 ASS 376, WS 3S ASS. (28,3690 97 o2oy2 IW 
$93,73°°97 Rev, }, 0/7, 062,035 Reve 397,195,978 


1972 Exe. 
472 SO% $00,660 34 Ass $F 00,604, 34 4S, 170, 890-78 - 7 000492263399 
— ew 190,216.56 Ret 1,/3Y,209, 48%, Rey, 39/,7/7, 596 ; 
___17 7p EB 56% 66, 821027 he BEC S2N27 AS, 230,195 08 | goa s 3 2652701 


vee Zisrcal Y ear- pucemplele 
7 / 


svercoe. 
fio. Boy (S62. 
Mew MAVEN, CoNM, O6*9E 


CERTIFICATION. ~ 


> - 


Certified a true’ copy March 7, 1975 


ECUTIYE: SECRETARY 
PUBLIC UTiLECS COMMISSION 
STATE OF CONNECTICUE 


DATE: 9/7 //9 75 


IN THE 
Supreme Court of the United States 
OcTovErR TERM, 1974 


No. 73-5845 


CATHERINE Jackson, On Behalf of Herself 
and All Others Similarly Situated, 
Petitioner, 


VS. 


METROPOLITAN EDISON COMPANY, 
a Pennsylvania Corporation, 
Respondent. 


TATES 


ON WRIT OF CERTICRARKI TO THE UNITED S 
COURT OF APPEALS FOR THE THIRD CIRCUIT 
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Notice of Appeal 7 
Order of District Court continuing Temporary Restraining 

Order 43 

Judgment and Opinion of the Court of Appeals % 
Order of Court of Appeals denying petition for rehearing 

before the Court en ban Ss 


Order granting motion for leave to proceed in forma pauperis 


granting petition for writ of certiorari 


Re ne ene eT. ee 


A OC OD LOL NA POLLEN OG, 


RELEVANT DOCKET ENTRIES 
A DISTRICT COURT: 


Civil No. 71-453 


Catherine Jackson, On Behalf of Herself and All 
Others Similarly Situated, Plaintiff 


vs. 


Metropolitan Edison Company, 4 Pennsylvania 
Corporation, Defendant 


PETITION—of Plaintiff, by counsel for leave to proceed 
in forma pauperis, and 


AFFIDAVIT—thereto, and 


ORDER—of Court; Leave is granted to Plaintiff Cath- 
erine Jackson to file the Complaint and to proceed 
thereafter in said case until final determination of said 
matter or until further order of Court, in forma pau- 
peris without the necessity of payment of fees and 
costs in this proceeding. 


COMPLAINT— 


MOTION—for class action, and temporary restraining 
order. 


ORDER—of Court; Defendant, its agents, servants and 
employees are hereby enjoined from summarily termi- 
nating and discontinuing Plaintiff’s electrical services, 
without prior notice and hearing, and Defendant is 
further enjoined and directed to restore Plaintiff’s elec- 
trical services, and it is further 
Ordered that this order will expire within 5 days after 
entry unless within such time the order for good cause 
is extended, or unless the Defendant consents that it 
may be extended for a longer period; and it is further 


(1) 


injunction be set down for a hearing on the 22nd day 


of October 1971, at 10:00 A.M. at US 


5. Courthouse, 
Seranton, Pennsylvania and it is further 


Ordered that copies of this order and of Plaintiff's 
compla. it submitted therewith be immediately served 
upon the Defendant. 


AFFIDAVIT—of service 
PRELIMINARY STATEMENT—of plaintiff. 


MINUTE SHEET—+ve hearing on motion for prelimi- 
nary injunction. Defendant to file motion to dismiss 
and hi‘ef thereon within 3 weeks. Plaintiff may file 
reply brief. In the meantime, further hearing on mo- 
tion for a preliminary injunction is continued. (N) 


MOTION—of Defendant to dismiss, and 


2 

RELEVANT L -CKET ENTRIES 

Ordered that the Plaintiff’s motion for a preliminary 

NOTICE—motion will be presented to the Court at such 
time as the Court directs; attached the reto, 

MOTION—of the Commonwealth of Pennsylvania, Appli- 
cant for Intervention for leave to intervene as a Plain- 
tiff in this action. 


DEFENDANT’S MOTION—in opposition to Common- 


wealth’s motion to intervene, and 


ORDER—. . . On November 24, 1971, the Commonwealth 
of Pennsylvania submitted a motion to intervene in 
which it was averred that since the outcome of this 
case would substantially affect all Pennsylvania elec- 
tricity consumers and that since the Attorney General 
was the chief legal counsel for the citizens of Pennsyl- 
vania, only his intervention could insure adequate rep- 
resentation in this case. However, Commonwealth neg- 
lected to attach to its motion the pleading required by  * 


. 


3 
RELEVANT DOCKET ENTRIES 


Rule 24, Fe.R.Civ.P. setting forth the claim or defense 
for which intervention was sought. 


The court has personally contacted the Attorney Gen- 
eral’s office on several occasions on the matter, only to 
be told the motion would be submitted without any 
further delay. 


The Commonwealth is hereby allowed 10 days in which 
to submit a proper application of intervention or its 
prior motion will be stricken. 
Copy to counse: of record. 

MEMORANDUM AND ORDER—Now, this 30th day of 
June, 1972, in accordance with memorandum filed this 


day, defendants motion is granted and plaintiff's claim 
is dismissed. (n) Copies mailed to Counsel of record. 


MOTION—of Plaintiff for Stay or Order and Continu- 
ance of Temporary Restraining Order and 


NOTICE—of Motion, and 
CERTIFICATE—of service thereof 


NOTICE OF APPEAL—of |  intiff from Order and 
Memo of June 20, 1972 
Copy U.S. Court of Appeals, counsel of record 

MEMORANDUM— in Opposition to Plaintiff’s Motion for 
Stay of Order and Continuance of Temporary Restrain- 
ing Order, and 

AFFIDAVIT—of Ernest W. Schleicher, V.P. of Metro- 
politen Edison Co. 


ORDER—Upon consideration of the motion of plaintiff to 
restore during the pendency of the Appeal in the case 


4 ~ 
RELEVANT DocKeT ENTRIES 


the Temporary Restraining Order issued by this court 
against the defendant on October 18, 1971, and subse. 
quently exiended by agreement of the .arties, and 


It appearing to the Court that the status quo should 
€ preserved until the disposition of Plaintiff's Appeal] 
by the Court of Appeals for the Third Circuit. 
It is Ordered that the Ter 


nporary Restraining Order 
issued on October 18, 1971 


and extended by agreement 
is restored pending determination of plaintiff's Appeal 
and defendant is enjoined from summarily terminating 
and discontinuing plaintiff’s electrical] Services, without 
a prior notice and hearing. Plaintiff is not required 
to file a Bond. (N) 


LETTER—from U.S. Court of 


Appeals. Appeal docketed 
to No. 72-1745. 


B. COURT OF APPEAL 


S: 
Case No. 72-1745 


Catherine Jackson, On Behalf of Herself and All 
Oihers Similarly Situated, Plaintiff 

Vs. 
Metropolitan Edison Company, a Pennsylvania 
Corporation, Defendant 


Forma Pauperis granted in D.C.—see copy of D.C. order 
dated October 18, 1971 by Nealon, J. granting appel- 
lant leave to proceed in forma pauperis, ete, 


Copy of Notice of Appeal, ree’d July 17, 1972 fled. 


Record ree’d August 9, 1972, filed. 
Motion by appellant for hearing of appeal on original 


record without necessity of reproducing parts thereof, 
filed. (3 cc). Certificate of service attached, 


Cn ee ee ae 


LI A OT 


me 


| 
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RELEVANT DOCKET ENTRIES 


Submitted on above motion by appellant. Clerk. 


Appearance of Edward J. Dailey, Esq. for Amicus Curiae 
(National Consumer Law Center, Inc.), filed. 


Order (Clerk) granting appellant’s motion for hearing 
of appeal on original record without necessity of re- 
producing parts thereof, provided that there is filed 
w'.1 the brief for appellant, four copies of the opinion, 
and order from which this appeal is taken, filed. 


Order (Staley, Van Dusen and Rosenn) granting motion 
by National Consumer Law Center, Inc. for leave to 
file brief Amicus Curiae, filed 


Briet for Commonwealth of Pennsylvania as amicus cu- 
riae, rec’d October 3, 1973, filed. (24 add'l rec’d Octo- 
ber 5, 1972) 


Motion by Fellowship Commissions Committee on Con- 
sumer and Citizen Complaints as amicus curiae for 
leave to file its brief out of time (also treated as a 
motion to file an amicus brief, as well as out of time), 
filed. 


Argued. Coram: Hunter and Weis, C.J. and Scalera, Dil. 


Opinion of the Court (Hunter * and Weis, Circuit Judges 
and Scalera, District Judge), fled. 

Judgment affirming the judgment of the D.C. filed June 
30, 1972, with costs taxed against appellant, filed. * 
Judge Hunter was present at the argument of this case 
but did not participate in the decision. 

Certified judgment in lieu of formal mandate issued. 

Motion by appellant for leave to file petition for rehearing 
nune pro tung, filed. (4 copies) service attached. 


Letter dated Septem?<. 17, 1973 from Paul A. Barrett, 
Esquire for the information of the court. 


6 
RELEVANT DOCKET ENTRIES 


Order (Weis, Circuit Judge and Scalera, District Judge) 
granting appellant’s motion to file petition for rehear. 
ing nune pro tune, filed. 


Petition for Rehearing for appellant, filed. (rec’d 9/13 
73) (10 copies) and Memorandum in Support of peti- 
tion for rehearing en banc, rec’d for information of 
the Court. 


Petition of Amicus Curiae for rehearing en bane, rec'd 
for information of the Court 


Supplement to amicus curiae petition for rehearing be- 
fore the Court en bane, rec’d for the information of 
the Court. 


Order (Seitz, Van Dusen, Aldisert, Adams, Gibbons. 
Rosenn, Weis and Garth, C.J. and Scalera, D.J.) deny- 
ing the petition for rehearing, filed. 

Record returned to Clerk of D.C. 

Receipt for record, filed. 


Notice of filing (on December 3, 1973 of petition for 
writ of certiorari rec’d from Clerk of Supre~ - Court, 
filed. (S.C. No. 73-5845). 


Certified copy of order dated February 19, 1974 rec'd 
from Clerk of Supreme Court granting the motion to 
proceed in forma pauperis and granting the petition 
for writ of certiorari, filed. (S.C. No. 73-5845). 


I aac ce ee ee ee ed 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF PENNSYLVANIA 


Civil Action No. 71-453 


CATHERINE JACKSON, On Behalf of Herself 
and All Others Similarly Situated, 
PLAINTIFF 


—v3s.— 


METROPOLITAN EDISON COMPANY, 
a Pennsylvania Corporation, 
DEFENDANT 


COMPLAINT 


And Now, comes Plaintiff, Catherine Jackson, by her 
Aitorneys, Alan Linder, Esquire and Albert G. Barnes, 
Jr., Esquire, in the above captioned matter, and respect- 
fully represents: 


JURISDICTION 


1. Jurisdiction of this Court is invoked pursuant to 
Title 28 USC Sections 1831 and 1343 (3) and (4). The 
amount in controversy exceeds the sum of $10,000.00, 
exclusive of costs and interest. This is an equitable suit 
authorized by 42 USC Sections 1983 and 1988, to redress 
deprivation under color of law of rights, privileges and 
immunities, secured by the Constitution of the United 
States. 

PARTIES 


2. Plaintiff, Catherine Jackson, is an adult individual, 
age 28, who presently resides at 531 Cleveland Avenue, 
York, York County, Pennsylvania. 

8. Defendant, Metropolitan Edison, is a Pennsylvania 
Corporation, duly incorporated under the laws of Penn- 
sylvania with registered office at Reading, Berks County, 
Pennsylvania, and with offices and place of business at 
Parkway Blvd., York, York County, Pennsylvania, and 


8 


is licensed to d 
Pennsylvania, 


4. Defendant corporation is a public utility as defineg 
by the Public Utility Law, Act of May 28, 1937, Py 
1053, 66 P.S. Section 1102, is in the business of provid 
its customers with electrical se 
County of York, Pennsylvani 
and regulations of t 
mission and 


0 business within the Commonw 


ealth of: 


ing 
rvice within the City and 
a, and is subject to the 
he Pennsylvania Public Uti 
the Commonwealth of Pennsyly 


rules 
lity Com. 
ania. 


GROUP ALLEGATION 


5. Plaintiff brings this action on her own behalf and 
on behalf of all other persons similarly situated, pur- 
Suant to Rule 23A and B (2) of the Federal Rules of 
Civil Procedure. Said class of persons consists of all low 
income customers of Defendant whose electrical seryice 
has been or will be terminated by Defendant for alleged 
non-payment of bills for service furnished. There are 
common questions of fact and law regarding Defendant's 
unlawful termination of Plaintiff’s electrical service, and 
of the resulting denial of due process of law to Plaintiff 
and to said class, without prior notice and hearing to 
determine liability for payment of outstanding bills. The 
members of this class are so numerous as to make it im- 
practicable to bring them all before this Court. A com- 
mon relief is sought. The Plaintiff 


adequately represents 
the interest of the cl 


ass. 
STATE ACTION 


6. Defendant corporation is re 
vania Publie Utility Commission 
laws of the Commonwealth 
monopoly in the providing 
York, Pennsylvania and the 
applied through Defendant, 
set forth, to the prejudice 
represents. 


gulated by the Pennsy]- 
and is subject to the 
of Pennsylvsnia, and has a 
of electrical services within 
refore state action has been 
in this case under the facts 


of Plaintiff and the class she 


+) tae Dee 
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9 
RELIEF SOUGHT 


7. This is a proceeding for: 

a. Temporary restraining order, preliminary and 
permanent injunction requiring Defendant to restore 
Plaintiff’s electrical service, and to prevent Defendant 
from terminating electrical service in the future for 
alleged non-payment of utility bills, prior to ade- 
quate notice and hearing concerning the alleged lia- 
bility for payment thereof. 

b. Declaratory judgement that Defendant’s sum- 
mary termination of Plaintiff’s electrical services for 
alleged non-payment of utility bills, without notice 
and hearing, is unconstitutional. 


FACTS OF THIS CASE 


8. Defendant provided electrical service to Plaintiff at 
Plaintiff’s address at 531 Cleveland Avenue, York, York 
County, Pennsylvania, and on October 11, 1971 termi- 
nated said utility service for Plaintiff’s alleged non-pay- 
ment of the utility bill in the approximate amount of 
ONE HUNDRED TEN DOLLARS ($110.00). 

9. The billing party or person responsible for said bill, 
since on or about October, 1970, has been and is one 
James Dodson, a former co-occupant with Plaintiff, of 
the above premises. 

10. Plaintiff has offered Defendant partial payments 
on account of said bill, but that Defendant has refused 
said tender, and in fact demands payment in full, prior 
to restoration of said utility service. 

11. Plaintiff is presently without electrical service, is 
without the means to make payment in full, lacks the 
means to make payment in full, lacks the means to move 
from said premises, and is unable to secure substitute 
electrical service. 

12. Plaintiff occupies the above premises with her two 
minor children, ages 10 and 12 respectively, and her sole 
source of income is a Public Assistance grant in the 
amount of ONE HUNDRED NINETEEN DOLLARS 

($119.00) received every two weeks. 


10 


13. As a result of termination of electrical servi: ces, 
Plaintiff has incurred property damage, and has herself 
and her children suffered physical harm and mental an- 
guish. 

14. Plaintiff and her children will suffer irreperable 
harm unless said electrical service is restored, and ac- 
cordingly, injunctive relief is halle 

15. There does not exist an adequate remedy at law, 
and further that due to the crucial issue involved, there 
is no time in which to attempt to exhaust administrative 
remedy procedure by filing of a formal complaint with 
the Pennsylvania Public Utility Commission, the regula- 
tory commission of Defendant 

16. Plaintiff has an sdequiate defense to her alleged 
liability of the utility bill. 


17. Nowhere in the rules, regulations or statutes gov- 
erning Defendant's operations are there provisions which 
establish any proce: dure affording Plaintiff and other class 
members a hearing to determine liability for utility bills 
or the validity of Defendant’s reasons for discontinuance 
of services, prior to the termination of said services. 


DENIAL OF RIGHTS 


18. Defendant’s termination of Plaintiff’s electrical 
service without prior Ppp and hearing is unconstitu- 
tional and unlawful, in that: 


a. Such action is a denial of Plaintiff’s due process 
rights under the 14th Amendment of the U.S. Constitu- 
tion, in that Plaintiff is afforded no notice or oppor- 
tunity to be heard. 


b. Such action is a denial of Plaintiff's rights under 
2 Equal Protection Clause of the 14th Amendment of 
the U.S. Constitution, in that no remedy is provided them 
to contest such discontinus ince of services by Defendant 
solely by reason of their poverty and in absence of any 
com pelling state interest - other reasonable basis for 
such denial. 

ce. Such action deprives Plaintiff of a vital necessity 
of life, and hence deprives Flaintiff of the right to life 


11 


and property under the Ninth Amendment of the US. 
Constitution. 

WHEREFORE, Plaintiff, on behalf of herself and on 
pehalf of all other persons similarly situated, respect- 
fully requests that this Court: 


A. Take jurisdiction in this case. 

B. Issue a temporary restraining order enjoining De- 
fendant to forthwith restore Plaintiff’s electrical service. 

C. After hearing, issue a preliminary and permanent 
injunction enjoining Defendant from terminating electri- 
eal service of Plaintiff and the members of her class for 
alleged non-payment of utility bills, without prior notice 
and hearing on liability for payment of said bill. 

D. Declare Defendant’s summary termination of util- 
ity service unconstitutional, while acting under color of 
state law, in violation of rights afforded Plaintiff and the 
members of her class under the Due Process and Equal 
Protection Clauses of the 14th Amendment of the U.S. 
Constitution. 

E. Award such damages as shull have been caused to 
Plaintiff and class members as the Court shall determine 
suffered because of Defendant’s conduct. 

F. Award such other relief as the Court may deem 
just and equitable in this matter. 


Respectfully submitted, 


/s/ Alan Linder 
ALAN LINDER, Esquire 


Dated: Oct. 18, 1971 


/s/ Albert G. Barnes, Abe 
ALBERT G. BARNES, JR., Esquire 
Attorneys for Plaintiff 
Tri-County Legal Services 
220 East King Street 
York, Pennsylvania 17403 
(717) 843-8938 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF PENNSYLVANIA 


CiviL ACTION No. 71-453 


(Filed, Nov. 5, 1971, C. H. Campion, Clerk, 
Per JEC, Deputy Clerk} 


CATHERINE JACKSON, On Behalf of Herself 
and All Others Similarly Situated, 
PLAINTIFF 


- US- 
METROPOLITAN EDISON COMPANY 


a Pennsylvania Corporation, 
DEFENDANT 


’ 


MOTION TO DISMISS 


NOW coms the Defendant above-named and by its 

" Atto.ueys, Nogi. O'Malley & Harris, moves to dismiss 

the action and in support thereof assigns the following: 

1. The Complaint fails to state a cause of action upon 
which relief can be granted. 

2. The Court lacks jurisdiction over the subject matter 


because 
(a) There is no diversity of citizenship between the 
parties to this action and 
(b) The action complained of does not constitute 


“state action” within the intendment of the 
Civil Rights Act. 


WHEREFORE, Defendant demands that judgment be 
entered in its favor and against the Plaintiff, 


Nocl, O’MALLEY & Harris 


BY /s/ Russell J. O’Malley 
BY /s/ |{Illegible] 
Attorneys for Defendant 
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65 
ORDER» 


Now, this 30th day of June, 1972, in accordance with 
semorandum filed this day, defendant’s motion is granted 
nd plaintiff’s claim is dismissed. 


s/ [Illegible] 
United States District Judge 
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THERINE 2 ACKSON, On Behalf of Herself and \ 
All Others Similarly Situated, = 


Petitioner, 


METROPOLITAN EDISON COMPANY, 
a Pennsylvania Corporation, 


Respondent = 
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ON WRIT OF CERTIORARI TO THE UNITED STATES 2 men 
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BRIEF FOR THE PETITIONER (uJ 


ALAN LINDER, Esquire 
EUGENE F. ZENOBI, Esquire 
J. RICHARD GRAY, Esquire ‘ 
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(717) 397-4236 
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IN THE 
‘UPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1974 


No. 73-5845 


CATHERINE JACKSON, On Behalf of Herself and 
All Others Similarly Situated, 
Petitioner, 


METROPOLITAN EDISON COMPANY, 
a Pennsylvania Corporation, 
Respondent. 


ON WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE THIRD CIRCUIT 


BRIEF FOR THE PETITIONER 


OPINIONS BELOW 


The Memorandum and Orde: of the District Cour 
Nted June 30, 1972, dismissing Petitioner’s Complaint, 
1ppears in the Appendix (A-64-73) and is reported at 
lickson yp. Metropolitan Edison Co., 348 F.Supp. 954 
MLD. Pa., 1972). The Judgment and Opinion of the 
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Third Circuit Court of Appeals dated August 21, 197} 
affirming the decision of the District Court, appear; + 
the Appendix (A-76-92), and is reported at 483 Fy 
194 (C.A,. 3, 1973). 


JURISDICTION 


Jurisdiction of the Court below was invoked pursui+ 
to 42 U.S.C. §1983 and 28 U.s.C. §1343(3) and (g, 
Petitioner’s petition for rehearing before the court ¢ 


‘ 
ee ere le 


banc was denied by the Third Circuit Court of Appeas | 
by Order dated October 25, 1972, without opinion, a:; $ 
appears in the Appendix (A-93). The petition for ual 
of certiorari was docketed on December 3, 1973 wel 
was timely filed pursuant to 28 U.S.C. §210I1(c). Tz: € 
Court’s jurisdiction is invoked pursuant to 28 USC 
§1254(1). 
STATUTES, REGULATIONS AND 
TARIFFS INVOLVED ' 
Pertinent sections of the Pennsylvania Publ. Utils 
Law, 66 Pa. Stat. Anno., §§451, et seq., 1101 et ses. 5 
are set forth verbatim in the attached Appendix Te: 
following sections however, are of syecial import: ‘ 
(a) §1171, establishing a uty of furnishing @ 
reasonably cort/nuous service: ; 
(b) §1341, conferring powers on the Pennsylvania ; 


Public Utility Commission over public utilities; and 

(c) §1122, delegating to utilities authority to 

terminate service without the prior approval of the 

Commission. t 

The following Public Utility Commission Tariff 3% 4 
Electric Regulations are also set forth verbatim: : 
(a) Section Il. Public Notice of Tariff Changes; 
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(b) Section VIII. Discount for Prompt Payment 

and Pena'ties; and 

(c) Rule 14D. Access to Meters. 

The termination of service tariff of Metropolitan 
Edison Company Electric Tariff, Electric Pa. P.U.C., 
No. 41, Rule 15, is also set out in the attached 
Appendix. 

QUESTIONS PRESENTED FOR REVIEW 


1. Whether the Respondent public utility acts under 
color of stusre law when it terminates a customer’s 
electrical service for nonpayment of a disputed bill, 
where such utility has the following characteristics and 
the following relationship to the Commonwealth of 
Pennsylvania: 

(a) It is a state sanctioned monopoly placed by 

the state in a position of favored economic power; 

(b) It performs a public function in the supplying 

of essential electrical services, 

(c) It acts in joint participation with the state, 

under extensive state regulation; in pursuing 

mutual goals, under a_ statutory obligation to 
furnish “reasonably continuous” electrical services, 
from which mutual benefits are derived; 

(d) The state has specifically authorized, approved 

and encouraged the Respondent's challenged 

termination practices; 

(e) The state has delegated to the Respondent its 

statutory responsibility to assure that customers 

are not arbitrarily and unlawfully deprived of 

“resonably continuous” electrical services. 

ll. Whether due process of law requires that 
Petitioner must be provided with adequate notice and 
opportunity to be heard before her essential utility 
services, which constitute a statutorily conferred 
entitlement or property right, may be terminated by 
Respondent for nonpayment of a disputed bill. 


STATEMENT OF THE CASE 


This case was filed by Petitioner as a civil rights actios 
pursuant to 42 U.S.C. §1983, challenging the ds 
continuance of her electrical services by Respondent o 
October 11, 1971, in the absence of due process of Jas 
for failure to pay a disputed bill. 

Petitioner, a welfare recipient,’ had been a residenti:! 
utility customer of Respondent Metropolitan Edisoe 
Company since March, 1969, when she moved into ke 
home with her two minor children. (A-22). Althoug: 
Mrs. Jackson was purchasing her home, she also shares 
some expenses with a co-occupant, one Dodses 
(A-22,32). The electric bills were placed in Mr 
Jackson’s name until September 1970, after which tir: 
they came to Petitioner’s home in Dodson’s nam 
(A-24), who had assumed full responsibility fe 
payment. Petitioner had been informed by Dodson tha: 
he was paying the bills and she believed this to be th: 
case. (A-3!, 32). Mrs. Jackson was not informed eithe 
by Dodson or the company that the bills were net 
being paid. (A-24). Although Dodson moved from tt: 
premises in August 1971, no electric bills came te 
Petitioner’s home through October 11, 1971, the tim: 
of the termination of the services. (A-23, 33). 

On Thursday, October 6, 1971, four days prior to 
the termination of her electric service, representatives ¢! 
the Respondent company came to Petitioner's hom 
* looking for Dodson (A-24). Mrs. Jackson was informed 
by one of the representatives that there was mone) 
owing and that he would return the following Monday 
to collect $30.00, although no mention was made ef 


"See Plaintiffs In Forma Pauperis Petition and Affidavit file 
with and granted by the District Court on October 18, 1971. 


, ee a ee tek 


“a 


. 5 
‘total amount allegedly owing (A-25).? However, on 
t Monday, this representative failed to come, and 
tead, Company workmen came early in the morning 

gisconnect the electricity at the pole for nonpay- 
at of the bill. (A-25). Thus, Mrs. Jackson’s first 
tice of termination wes when she walked out her 
yt door and asked the utility workmen what they 
re doing. /d. Petitioner was not able to reach 
spondent’s representatives whom she called at the 
mpany as well as at home in order to have the service 

instated. (A-25, 26). 

Mrs. Jackson received no written or oral notice from 
e company prior to the termination of her service? 
\-25, 26), informing her of the termination and 
ysons therefor, oF of opportunities to contest the 
mination. Significantly, Mrs. Jackson was “°ver even 
ade aware of the exact amount allegedly owing. 
4-25). 

Petitioner and her children suffered substantial harm 
s a result of whe unexpected termination of her 
fectrical service (A-27). Mrs. Jackson's electricity was 
hut off for eight days until the district court granted a 
empotary restraining order on October 18, 1971. 
4-13, 14). During this eight day period, Mrs. Jackson 


7 Although some mention of possible “tampering” was made by 
he company representative, the Court specifically found no 
idence of its applicability to this case (A-89, n. 3). 

3The Court of Appeals noted that the termination of 
Petitioner’s service did not occur until after she had been 
“contacted” by two representatives and had been made “aware” of 
“itegularities” in her account. 483 F.2d at 761. However, the 
Rpresentatives at no time informed her that she was in imminent 
danger of having her electricity terminated for nonpaymes’ of a 
till, the amount of which they never infurmed her. 
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and her children had no lighting, no heat* and no ber 
water for bathing or cooking (A-27). As a result of p 
lack of heat, Mrs. Jackson’s children caught colds as: 
had to be taken to the doctor (A-27). 

Following the termination of Petitioner's uti, 
service on October 11, 1971, (A-26), and bn 
unsuccessful attempts at reinstatement of senia 
Petitioner filed suit against Respondent in the Unit: 
States District Court for the Middle District ¢ 
Pennsylvania, seeking damages, declaratory and 
junctive relief to enjoin Respondent from terminatis; 
service for nonpayment of a disputed bill in the absense 
of notice and opportunity for a hearing concerning tiz 
merits of the claim. On October 18, 1971, the Cos 
issued a Temporary Restraining Order, ordering Re 

-spondent to reinstate Petitioner’s service. On Octcb= 


% 


22, 1971, following a hearing on issuance of a 
_ preliminary injunction, the parties stipulated to x 


extension of the restraining order pending the Distnct 
Court’s decision (A-33, 34). On November 5, 197! 
Respondent filed a Motion to Dismiss (A-64), anc ce 
June 30, 1972 the lower court issued its Memorandus 
and Order dismissing Petitioner’s Complaint for lack ef 
subject matter jurisdiction, in that the Court held that 
the Respondent utility did not act under color of las 
(A-65, 66). 

On July 13, 1972, Petitioner filed a Notice of Appe 
to the United States Court of Appeals for the This 
Circuit (A-74). The Attorney General of the Comme> 
wealth of Pennsylvania was granted leave to submit 2 
brief amicus cur in support of the Petitioner's 
position (A-5). On August 7, 1973 the District Court 


4Mrs. Jackso. used her oven to partially heat her hort 
downstairs. 


% 
: 
; 
‘ 
t 
; 


Avmediaste can H 


we 


stermination 
om argued be 


1973, and, on 
ys Opinion an 
gistrict Court 
nhearirs befo 
1973, that pet 
4 Petition for 
sen granted 

Petitioner wi 
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1. State Acti 
A sifting 
circumstance 
365 U.S. 7! 
Respondent 
terminated 
payment of 
Metropol 
permitted t 
in an excl 
a “certific 
wealth of | 
result of | 
position < 
since its ¢ 
the Resp 
arbitrarily 
disputed 
when the 
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Temporary Restraining Order pending 
of Petitioner's appeal (A-75). The case 
fore the Court of Appeals on May 4, 
August 21, 1973, the Court handed down 
d Judgment affirming the Order of the 

(A-76, 77). Petitioner moved for a 
re the court en banc, and on October 25, 
ithout opinion (A-93). 
filed with and was 
19, 1974 and 
forma 


ition was denied W 
Writ of Certiorari was 
by this Court on February 


5 granted leave to proceed in 


4). 


SUMMARY OF ARGUMENT 


on: 
of the facts and a weighing of the 
s, Burton Vv. Wilmington Parking Authority, 
lusion that the 


§ (1961), leads to the conc 
acted under color of state law when it 
the Petitioner's electrical services for non- 
a disputed bill. 
itan Edison is a state sanctioned monopoly, 
yy the state to engage in the utility business 
sive geographical area, pursuant to a grant of 
‘te of public convenience” by the Common: 
Pennsylvania. 66 Pa. Stat. Anno. § 112i. As a 
the Respondent is placed in a 
power. Consequently, 
means of service, 
o refrain from 
of a 
exist 


he certificate, 
yf favored economic 
o alternative 
incentive t 
for nonpayment 
been found to 
in private 


ustomers have n 
sndent has little 
inating service 
ate action has 
-ces monopoly power 
s Department ¥. Hanson, 351 
Donohue, 367 U.S. 820 


term 
bill. Thus, st 
government pk 
ailway Employee 
5 (1956); Lathrop ¥. 


by iy 


The supplying of electrical services is tr 
public function. Munn yp. Illinois, 94 U.S. . 
Such electrical services unquestionably constitute , 
“necessity of life’, Jones y. City of Portland, 245 Us 
217 (1917); Palmer v. Columbia Gas of Ohio, 479 F -. 


aditionalty 
113 (183; 


+ 


F xy 
153 (C.A. 6, 1973), as can be seen in the rece 


newspaper reports of the deaths of elderly Persor, 
resulting from the termination of such services. See nz 
New York Times, Dec. 26, 1973. 

The Public Utility Law establishes a duty ups 
utilities to provide “reasonably continuisus” service 3 
the public interest. 66 Pa. Stat. Anno. 81171. Quy 
often, the provision of such service is undertaken by 
governmental bodies directly. 

A finding of state action has thus Often resulted fres 
the performance of a public function by a “private” 
entity. Marsh v. Alabama, 326 US. 50: (946); Evary 
v. Newton, 382 U.S. 296 (1966). The furnishing ¢! 
utility services is similarly a public function justifying a 
finding of state action. Jarke yp Northern S:.tes Powe 
Company, 459 F.2d 566, 569 (C.A. 8, 1972). cert 
granted, vacated as moot, 34 L.Ed.2d 7 (1972). 

In addition, the quasi-judicial funct’.a of determining 
the lawfulness of the deprivation o1 .» operty under 
State authority, is another goverrmental function 
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3 
performed by Respondent, further iostifying a finding ‘ 
of action under color of law herein. ; 

Metropolitan Edison further acts in joint partice 3 
pation with the state, under extensive state regulation. ; 
in pursuing mutual goals, under a statutory .obligation ; 
to furnish “reasonably continuous” service, from which § 
mutual benefits are dived. in this regard, the ; 
Commony-a-n ©, Pesnsylvania is significantly involved % 


in all areas f .ue Lespondent’s operations, similar to 


” 


MR Ri YS Coe. 


relationship in Burton v. Wilmington Parking 
thority, SUP«a. Hence, the Pennsylvania Public Utility 
-amission regulates the setting of utility rates and the 
nishing of services; quires all utilities to file tariffs 
th the Commission and obtain approval thereon, and 
; general administrative powers and authority, similar 
those of a principal to an agent, including the veto 
wer over utility contract provisions. 66 Pa. Stat. 
sno. SS 114, 1142, 1171, 1341, 1360. 
In pursuing their mutual goals of furnishing “rea- 
‘ably continuous” electrical services, both the 
espondent and the state derive mutual benefits 
-erefrom. The Respondent receives monopoly status, a 
syranteed fair rate of return, and rights of eminent 
omain and entry on private property. 66 Pa. Stat. 
nno. §§1121, 1124, 1141, P.U.C. Elec. Reg., Rule 
4D. It is additionally granted power to promulgate its 
wn regulations which have the effect of law. 66 Pa. 
stat. Anno. §1171; Cray v. Pa. Grayhound Lines, 177 
»3, Super 275, 110 A.2d 892 (1955). 
the Commonwealth of Pennsylvania is 
ns receive necessary utility services 
The state additionally benefits 
from summary terminations which reduce utility costs 
and hence rates. At the same time, the state benefits 
from threatened terminations, since disputed bills are 
then quickly paid, thereby increasing utility revenues in 
which the state shares. See Ihrke v. Northern States 
- ower Company, 459 F.2d at 568. Finaily, the 
Commonwealth of Pennsylvania directly benefits from 
the receipt of a fixed portion of the Respondent's 
revenues, through collection of the Utilities Gross 
Receipts Tax, 72 Pa. Stat. Anno. §8101. 
In addition to the above the Commonwealth of 


has specifically authorized and approved 


In return, 
yssured that its citize 
st a reasonable cost. 


Pennsylvania 
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Metropolitan Edison’s termination practices. Pursuant 4, 
statutory and regulatory authority, 66 Pa. Stat. Ans: 
§§1122, 1171, P.U.C. Tariff Reg. Section VIII, the 
Respondent’s constitutionally deficient terminat;.» 
tariff was filed with and was approved by the 
Commission, by becoming automatically effective 1, 
days after filing. 66 Pa. Stat. Anno. 81148, ptur¢ 


Tariff Ree., Section Il. The Commission’s approve. 
in conju n with its silence of Metropolitan Edisos; 
terminatic iriff, thus warrants a finding of st 


action similar to that in Public Utilities Commission ; 
Pollak, 343 U.S. 451 (1952); Palmer v. Columbia Ge: 
of Onio, 479 F.2d 153 (C.A. 6, 1973); Washington Gs 
Light Co. v. Virginia Electric and Power Co., 433 F 3 
248 (C.A. 4, 1971). 

Furthermore, the Commurwealth of Fennsylvania he: 
specifically “encouraged” Metropolitan Edison's te 
mination practices. See Reitman v. Mulkey, 387 US 
369 (1967); McCabe v. Atchison Topeka and Santa fe 
R. Co., 235 U.S. i51 (1914). In this case, th 
Pennsylvania Public Utility Law exempts utilities fro> 
the usual requirement of obtaining prior Commissic: 
approval for termination of services for nonpayment ¢! 
a bill. 66 Pa. Stat. Anno. §1122. In addition, vx 
Commission authorizes utilities to promulgate their o#* 
termination tariffs, and grants them the right of entn 
onto customers’ premises, which does facilitate th: 
termination procedure. Certainly, because the Respo> 
dent has been granted monopoly power, it has litt 
incentive to refrain from arbitrary termination practices 

Finally, .the state has delegated to Metropolitz 
Edison its statutory obligation to assure the provis:o* 
of “reasonably continuous” services, and has furthe! 
delegated its responsibility to the public to determin 
Whether termination of service for aileged nonpayment 


ee eee ee Ree 


on 


fee POM Rew erm 


eres vw 


eT ne ae ee 


eo 4s (& 
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pills is in compliance with . existing laws and 
estitutional requirements. This “abdication” of duty, 
ough delegation of authority constitutes state action. 
yton v. Wilmington Parking Authority, 365 U.S. at 
15; See Fuentes v. Shevin, 407 U.S. 67 (1972) at 93. 
; Due Process of Law: 

Due process of law is necessary to pr vent arbitrary 
4d erroneous deprivations of a statutorily conterred 
atitlement, which, in this case, consists of the 
»titioner’s statutory right to ‘reasonably continuous” 
tility service. Once an entitlement is conferred by the 
svernment it cannot be taken away in the absence of 
tye process of law, Fuentes v. Shevin, 407 U.S. 67 
(1972); Bell v. Burson, 402 U.S. 535 (1971); Goldberg 
+ Kelly, 397 U.S. 254 (1970), especially when such 
entitlement constitutes a necessity of life. Palmer v. 
Columbia Gas of Ohio, supra. 

In view of the numerous instances of utility company 
errors, employee indifference oF hostility, arbitrary 
atility company termination practices, the availability 
of legitimate customer defenses and the lack of 
adequate administrative and legu! remedies available to 
low income consumers, it is readily apparent that the 
protections of adequate prior notice and opportunity to 
te heard must be provided to a customer before being 
deprived of essential utility services. It is submitted that 
“the stakes are simply too high” to permit unfettered 
termination practices. Goldberg v. Kelly, 397 U.S. at 
266. 

Since the receipt of continued utility service is a 
protected property interest, Board of Regents v. Roth, 
408 US. 564 (1972), due process of law in utility 
termination situations requires adequate prior notice of 
the nature of the dispute, means of resolution of the 
dispute and of the right to an oral evidentiary hearing, 


if 


prior to the termination of utility services. Palmer y 
Columbia Gas of Ohio, 479 F.2d at 166; Bronson , 
Consolidated Edison of New York, 350 F.Supp. 443 
450 (S.D.N.Y., 1972). The customer may be affordes 
the opportunity for a conference with a compary 
representative and an informal agency hearing, prior ts 
the opportunity for a forma! oral hearing. 

The remedy of “pay first and litigate later”, 
sanctioned by the Court of Appeals (A-91), is is 
actuality a “‘non-alternative”, Bronson, supra at 449. 
and is contrary to the teaching of this Court that, 
wrong will not be permitted to be done merely becauy 
it might be undone. Stanley y. Illinois, 405 U.S. 648. 
647 (1972). 


ARGUMENT 
i 


RESPONDENT ACTS UNDER COLOR OF STATE 
LAW WHEN IT TERMINATES PETITIONER'S 
ELECTRICAL SERVICES FOR NONPAYMENT OF 
A DISPUTED BILL. 


A finding of action under color of state law requires 
a comprehensive analysis of the cumulative effects of 
the various state action indices that are involved in the 
facts of each particular case. 

“Only by sifting facts and weighing circumstances 

can the nonobvious involvement of the State in 

private conduct be attributed its true significance.” 

Burton vy. Wilmington Parking Authority, 365 USS. 

715, 722 (1961). 


See also Moose Lodge 107 vy. Irvis; 407 U.S. 163 
(1972). 

Petitioner submits that a sifting and weighing of the 
facts and circumstances in this case can lead only to the 
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aclusion that the Respondent did act under color of 
w when it terminated Petitioner’s ele’ .:cal services. 


A. Respondent is a state sanctioned monopoly 
which performs a public function and which 
acts in joint participation with the state 
under extensive state regulation. 

{, Respondent is a state san’ tioned monopoly, 
placed by the state in a position of favored 
economic power. 


In Pennsylvania, public utility companies may not 
ngage in business unless a ‘‘certificate of public 
convenience” Is conferred upon them by the Pa. Public 
Utility Commission. 66 Pa. Stat. Anno. §§1121, 1122. 
Such a certificate may be’ granted only following a 
determination by the Commission that the granting of 
same is necessary OF proper for the service, accom- 
modation, convenience OF safety of the public. Id, 
§1123. The certificate of convenience sets forth the 
description of the service and the exclusive territorial 
limitations of such service. jd, S121. 

The granting of a certificate of convenience OF 
exclusive franchise represents 4 fundamental re- 
structuring of a private anti-competitive market to one 
under governmental control. It is apparent that such 
state authorized monopoly | status results in the 


Sas commerce developed in medieval England, artificial 
monopolies tended to disappear, leaving only the “natural 
monopolies”, which by their nature, would not admit of free 
competition, such as water, gas, teleph ne and electric companies.” 
Burdick, “The Origin of the Peculiar Duties of Public Service 
Companies”, 11 Columbia L.R. 514 (1911). Because people were 
“compelled’”’ to resort to these natu.al monopolies, to obtain a 
“necessity” such as fuel, “which could otherwise be obtained with 
great difficulty and at times perhaps not at all”, Jones v. City of 
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enjoyment dy the utility of a favored econom, 
position.® As a result of the lack of competition, ty 
utility customer is afforded little bargaining power? 
and consequently the utility has little incentive ts 
refrain from terminating service for nonpayment of y 
disputed bill.® Thus, the utility company may elect te 
terminate a customer's services knowing that the 
“power, property and prestige” of the state is behing 


Portland, 245 U.S. 217, 224 (1917), the states found it necessan 
to control the potential evil of “odius’ common law monopoles 
Shepard v. Milwaukee Gas Light Co., 6 Wis. 526, 534 (1858). is 
the “public interest”, Munn v. Illinois, 94 U.S. 113 (1877); Nebtes 
v. New York, 291 U.S. 502 (1934), Wyman, “The Law of Pul'x 
Callings as a Solution to the Trust Problem”, 17 Harvard i.Res 
156 (1904); Arterburn, “The Origin and First Test of Pubix 
Callings,” 75 U. Pa. L.Rev. 411 (1927). 


°It is interesting to note that the successful attempts of publy: 
utilities to exclude themselves from the anti-trust laws have ne‘ 
been on the grounds that they are not monopolies, but rather ce 
the basis that their monopoly «activity constitu‘>s “state action” 
See Gas Light Co. of Columbus vy. Georgia P. Co., 440 F.28 
1135 (C.A. 5, 1971) cert. den., 405 U.S. 969 (i 472) (state actice 
due to “intimate involvement” of state in defendant’s rate making 
process), and Washington Gas Light Co. v. Virginia Electric and 
Power Co., 438 F.2d 248 (C.A. 4, 1971) (state silence constitutirg 
“approval” of utility’s activities). 


a ee eee 


’The dangers of unfettered termination are great, for as the 
court recently observed “‘[if a creditor] knows that he is deaiizg 
with uneducated, uninformed consumers with little access to isez 
help and familiarity with legal procedures, there may be 3 
substantial possibility that a summary seizure of property * > 
however unwarranted - may go unchallenged and the [creditors e 
may feel that he may act with impunity.” Fuentes v. Shevin, 40 
U.S. 67 (1972), at 83, n. 13. 
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8 Wood v. City of Auburn, 87 Me. 287, 32A. 906 (1895). 
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yaction. Burton v. Wilmington . Parking Authority, 
U.S. at 725. 
t is not surprising therefore that state action has 
a found to exist in situations where the government 
es monopoly power in the private hands. Lathrop v. 
nohue, 367 U.S. 820 (1961); Railway Employees 
nartment v. Hanson, 351 U.S. 225 (1956); Lavoi ». 
487 F247 (CA. 4, 1972). 


‘espondent performs an important public func- 
ion in supplying essential electrical services. 


The supplying of electrical services, often undertaken 
ectly by governmental bodies, is a public function, 
ticularly in view of the fact that the provision of 
lity service has always been regarded as a “public 
lling.”? Thus, as stated by one in its analysis of this 
uc: 


“It is, of course, fundamental that justification for 
the grant by a state to a private corporation of a 


%See Note: “Constitutional Safeguards for Public Utility 
ustomers”, 48 NYU L.Rev. 493 (1973); Wyman, Public Service 
orporations (1911). Thus, when private property is “affected 
ith a public interest, it ceases to be juris privati only” and 
‘somes clothed with a public interest when it is used in a 
‘anner to make it of “public consequence to the community at 
ge.” Munn v. Illinois, 94 U.S. at 126, quoting from Hale, De 
ortibus Maris, 1 Harg. Law Tracts 78. (emphasis original). 
lowever, when such functions are performed by private parties 
he’ become subject to governmental regulation. Barnes, “Govern- 
rental Regulation of Public Service Corporations,” 3 Marquette L. 
ev. 65 (1918). Furthermore, it is immaterial that the business was 
stablished prior to imposition of the state regulatory control. 
funn y, Mlinois, 94 U.S. at 133. The important issue is the “type” 
f service being provided, rather than whether a public or private 
ntity actually furnishes the service. Jones ¥. City of Portland, 245 
US. at 233. See also Moody’s Public Utility Manual, §38 (14/2). 
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right or franchise to perform such a public utility 
service, as furnishiag transportation, gas, electricity 
or the like, on the public streets of the city, jg 
that the grantee is about the public’s business. li 
is doing something the state deems useful for the 
public necessity or convenience.”” Boman y 
Birmingham Transit Co., 280 F.2d 531, 535 (C.A. 
5, 1960).!° 


There can be little doubt that in furnishing uti}, 
services, public utilities provide a “necessary service* 


that is beneficial to the public. Ne‘e, supra, 4s 
N.Y.U.L.Rev. at 5°” Thus, in Jones v. City ef 
Portland, 245 US. 1917) at 223-225, this Coun 
recognized that -onstituted an “‘indispensit 


necessity of life’ whose absence would endanger th: 
community u: a whole, because “heat is as inds 
pensible to ‘ie hea.th and comfort of the people as x 
light or water.” Also see Moose Lodge 107 y. Irvis, 4° 
U.S. at 173 in this regard. 

Most courts that have addressed themselves to tt: 
issue have found continued utility services to constitut: 
a necessity of life. Thus, in Bronson v. Consolidates 
Edison Co. of New York, 350 F.Supp. 443 (S.D.™.Y. 
1972) at 447 the court found “beyond doubt” th: 
electric service can become “vital to the existence”, 

Courts have specifically noted that furnishing o. uten 
service was a public function and therefore constituted 
important index of state action. See Bronson v. Consolidsic 
Edison of New York, 350 F.Supp. 443 (S.D.N.Y., 1972 
Stanford v. Gas Service Co., 346 F.Supp. 717 (D., Kan., 19721 
Davis v. Weir, 328 F.Supp. 317, 359 F.Supp. 1023 (N.D., G:. 
1971, 1973); Palmer vy. Columbia Gas of Ohio, Inc., 479 F + 
153 (C.A. 6, 1973); Ihrke v. Northern States Power Co., 45° 
F.2d 566 (C.A. 8, 1972) cert. granted, vacated as moot, 34 LF 
2d 72 (1972). 
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Je the court in Stanford v. Gas Service Co., 346 
upp. ety (D.,. Ran 1972) at 720 noted that 
heated = shelter affects life itself.”"'! Similarly, the 
ict court in Palmer v. Columbia Gas of Ohio, 342 
Upp. 241 (N.D., Ohio W.D., 1972) at 247, stated 
i the lack of heat in the winter time has “very 
ious effects upon the physical health of human 
ings, and can easily be fatal.” In like manner the 
urt in Davis v. Weir, 328 F.Supp. 317, 359 F.Supp. 
23 », Ga., 1971, 1973) at 322, found that a 
nat would “suffer a serious loss” without the benefit 
‘water services bich constituted a necessity. See also 
iImer v. Columbia Gas of Ohio, 479 F.2d 153 (C.A. 6, 
73) at 168, and Wood y. City of Auburn, 87 Me. at 
92, %? 

The common law duty to furnish adequate utility 
‘vice at a fair price was incorporated into state public 
tility laws.'? Thus, the Pennsylvania Public Utility 


In this regard, in noting electrical service to be a nevessity 
f life, one has to look no further than the evening | ewspaper 
xt shocking articles reporting the deaths of families and of 
‘erly persons whose utility services had been terminated during 
he Winter of 1973. See “Tragedies: A Winter’s Tale”, 
Newsweek, p. 28 (Jan. 8, 1974), and “Man, Seventy-one Freezes 
> Death After Utility Shuts Off Gas”, United Press Interna- 
sonal, appearing in Boston lobe, p. 17 (Feb. 9, 1974). 


NThe above characterizations of utility service as a necessity 
of life are in sharp contrast to the casual observation of the 
Third Circuit that the absence of such service does not pose a 
“h-eat” to the life of the occupants, and that such service 
constitutes a convenience, rather than a necessity in urban life. 
(A-88). 

: '3at ce nmon law, “a person by holding himself out to serve 
the public, generally assumed two obligation: - to serve all who 
applied; and if he entered upon the performance of the service, 
to do it in a workmanlike manner.” Burdick, supra, note 5 at 
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Law, 66 Pa. Stat. Anno. §1101, et seq., imposes a dus, 
on all public utilities «o provide “reasonably cq, 
tinuous” service at a fair price to all customers.'4 Ie 
§§1141, 1171. Such an obligation is inherent in every 
certificate of public convenience, and hence, a put, 
service corporation may not operate only “when ty 
weather is pleasant” or when there is a ‘chance f- 
profit.” Columbo v. Pa, P.U.C., 159 Pa. Super. 483, ¢ 
A.2d $9 (1946). Similarly, the Commonwealth ¢ 
Pennsylvania, through its Public Utility Commission, hy 
a statutory duty to assure that public utilities fun 


‘ 


‘ 
$ 
, 
i, 


‘reasonably continuous” service, 66 Pa. Stat. Anne 
S6452. J171, 134 .* 

It is precisely vecause a public utility acts in th 
public interest in supplying essential utility services 
158. Also see Wyman, supr-, note 5 at 166, where it is stated 
that “the situation demands this law, that all who apply sha’ 
served, with adequate facilities for reasonable compensation af 
without discrimination; otherwise in crucial instances ¢ 
Oppression, inconvenience, extortion and injustice there wil! *& 
ne. remedies for those industrial wrongs.” 


The statutory obligation to supply service to all applicants « 


one of the main factors to be considered in distinguishing ts — 


case from that of Columbia Broadcasting System v. Democrs% 
National Committee, 36 L.Ed.2d 772 (1973). In the CBS case & 
least three members of this Court’ failed to find governments 
ction in the refusal of a broadcaster to accept a paid editoné 
advertisement, primarily because of the Congressional inte! 
expressed in the Federal C) nmunications Act that broadez? 
licensees were not to be treated as common carriers and were £* 
obligated to accepi whatever is tendered by members of t4 
public. 


’ 


Such an obligation consists of the “primary duty’ @ 
protect the interests of utility customers, as the “primary object 
of the public service laws is at all times to serve the pubb: 
Ridley Township v. Pa, P.U.C, 172 Pa. Super. 472, 94 A.2d i 
(1953). 


open athe. Ate neta aM TMEV ete 


PO eee ea 


om 


~*~ ioe ate 


19 


the authority of the Public Utility Law, that it 
t be permitted to terminate such services without 
yrocess protections to the customer. Hence, the 
. of certain courts to find state action primarily 
se the utility was deemed by them to be 
ivated by purely private economic interests” and 
ant to its “own regulations” in terminating 
mers’ services,'® is based upon the erroneous 
ise that a public ytility is legally permitted to act 
y pursuant to its own private interests, as compared 
so being required to act in the public interest. See 
cher J., dissenting in Lucas V. Wisconsin Electric 
er Co., 466 F.2d 638 CA. 1, 1972) cert. den. 34 
4.2d 696 (1973). 
ince this Court has numerous times held that a 
ate organization exercising significant control over 
operation, management or supply of a governmental 
public service acts under color of law,!” a finding of 


Kadlec v. Illinois Bell Telephone Co., 407 F.2d 624 (C.A. 7, 
9), cert. den. 396 U.S. 846 (1969); (however, see Kerner J. 
scurring); Taglianetti v. New England Tel and Tel. Co., 81 
1. 351, 103 A.2d 67 (1954); Lucas P. Wisconsin Electric Power 
., 466 F.2d 638 (C.A. 7; 1972) cert. den. 34 L.Ed.2d 696 
$73) (however, see Sprecher, J. dissenting); Particular Cleaners 
Commonwealth Edison Co., 457 F.2d 189 (C.A. 7, 1972) cert. 
n. 34 L.Ed.2d 148 (1972), Also see Martin v. Pacific: 
uthwest Bell Tel. Co., 441 F.2d 116 (C.A. 9, 1971). 


“Nixon ¥. Condon, 286 U.S. 73 (1932); Terry v. Adams, 345 
iS. 461 (1953) (running of elections); Marsh v. Alabama, 326 
S $01 (1946) (operating a company town), Evans v. Newton, 
32 US. 296 (1966) (maintaining 2 F nicjpal park); Cooper ¥. 
nih 358 U.S. 1 (1958) (providing Hee education); and Food 
mployees Local 590 v. Logan Valley Plaza, 39° U.S. 308 
1968) (shopping center); Smith v. Allwright, 321 US. 649 
11934). Also see Hampton v. City of Jac ‘sonville, 304 F.2d 320 
KA. 5, 1962); Farmer v. Moses, 232 F.Supp. 154 (S.D.N.Y., 
+64) (state fair); Baldwin v. Morgan, 287 F.2d 750 (C.A. 5, 
$51); McQueen v. Drucker, 438 F.2d 781 (C.A. 1, 1971) (public 
e using), ‘Meredith y. Allen County War Memorial Hospital 
Contmission, 397 F.2d 33 (C.A. 6, 1968) (ho*» -al); and Smith v. 
Holiday Inns of America, 336 F.2d 630 (C.A- 6, 1964) (hotel). 


; 
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state action is similarly compelled in the instan 
where the Respondent is under a statutory oblig 
furnish a service which is necessary to life! 4 
performing this and other public furtictions,’9 M 
politan Edison thus acts under color of state law 

*’The performance of a public function in supplying ne cet. 
utility services was found to be an important index for a find 
of state action in ) roman v. Consolidated Edison of New i. rt 
supra; Stanford v. Gas Service Co., supra; Davis v. Weir, 
Pidner v. Columbia Gas of Ohio, supra; and lhrke vy, 
States Power Co., supra. 
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'S In addition to the performance of a public function in 5.4 
plying utility service, the Respondent has also been authorized 
the state to perform a governmental function ¢ 
the adjudication of when private property is to be seized: xi 
then itself is permitted to carr, out that seizure and sty 

inctioned deprivation of property. Thus, courts have often he? 
that statutorily authorized actions by a private person, result: 
in the seizure or deprivation of property interests, which act. 
possesses the characteristics of an act by the State, constitu's 
State action. Such action may take the form of entry oz: 
private property, as the summary seizure of pasa propests 
by landlord: Hall v. Garson, 430 F.2d 430 (C.A. 5, 1970); Die ai 

Levine, 344 F.Supp. 823 (D., Neb., 1972 se ge v. Fox, 383 
F.Supp. 1164 (E.D., Pa., 1972); or summary seizure of prope: 
by an innkeeper: Klim v. Jones, 315 F.Supp. 109 (N.D., C 
1970); or detention of an automobile by a garagem2° 
Hernandez y, European Auto Collision, Inc., 487 ae 378 (CA 
2, 1973); Mason v. Garris, 360 F.Supp. 420 (N.D., Ga., 1973). + 
service of court process by private persons United States } 
Wiseman, 445 F.2d 792 (C.A. 2. jal’ gp or the arrest rt gr % 
by a bail bondsman: Hill v. Toll, 320 F.Supp. 185 (E.D., 
se Hence, it is the delegation by the state 10 a private pat! 


f the decision making process to carry out the seizure of bx 
acaria of another, following a contractual dispute, that bs 
resulted in a finding of action under color of law. Fuentes * 
Shevin, 407 U.S. 67 (1972). Thus, when a private party * 


Satio;, + 


‘ acai eedichhdettace Haat cniciadtn aul ea teadl 
he Ck RN aR, Uk Fi Se ie 8 80k RRR BE rene EE 12 EIT RI Se Re 


na 


21 


3. Respondent acts in joint participation with 
the state, under extensive state regulation, 
in pursuing mutual goals under @ - ‘atutory 
obligation to furnish “reasonably continu- 
ous” electrical services, from which mutual 
benefits are derived. 


Since both the Respondent and the Commonwealth 
- Pennsylvania have the mutual goals and mutual 
igations of furnishir ‘reasonably continuous” 
jlity services at a fair price to the utility customers, 
6 Pa. Stat. Anno. §§ 1141, Pith, iis submitted that 
¢ Commonwealth of Pennsylvania is no less involved 
, Metropolitan Edison’s activities than was the State of 
wlaware, when it was held to be a joint participant for 
nte action purposes in the restaurant business in 
burton v. Wilmington Parking Authority, 365 U.S. at 
124.26 

In pursuing their mutual goals, it is also apparent 
that the Commonwealth of Pennsylvania is “signifl- 
cintly invoived” in every aspect of Metropolitan 
Fdison’s operations and activities. The Commonwealth 
of Pennsylvania. through its Public Utility Commission, 


enabled by the state to deprive others of due process of law, a 
finding of state action is compelled, since the state has provided 
Hat method for resolution of such disputes. Boddie .v. 
Connecticut, 401 U.S. 371 (1971). 


%in determining whether state action existed based in part 
uron joint participation in a particular activity, this Court has 
noted that the actor need not be an “officer” of the state, since 
it is enough if he is a “willful participant” with the state. United 
States y. Price, 383 U.S. 787 (1966) at 794, Furthermore, the 
volvement of the state need not be “either exclusive or direct”, 
fince state action can be found even though the participation of 
the state is “peripheral” or its action is only one of “several 
cooperative forces” resulting in the constitutional violations. 
United States v. Guest, 383 U.S. 745 (1966). 
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extensively regulates and controls Metropolitan Edis» 
by first granting it a “certificate of public convenieng,” 
in order for it to operate. 66 Pa. Stat. Ans: 
§ §1121-1123. The Commission further controls my 
setting of rates by all utilities. Jd, §1141. Every putz, 
utility must file its tariffs with the Commission. [: 
§!142. Furthermore, no public utility may subject 3- 
customer to any ‘ 


‘unreasonable prejudice or ¢ 
advantage”’ as to rates, Jd, §1144. Of major importan-y 
is the fact that the Commission has complete POs: 
over the character of utility facilities and the furnishisg 
of service by the utilities. Jd, §1171. In addition, 
public utility may subject any customer to at 
unreasonable prejudice or disadvantage in the furnishiey 
of service. Jd, §1172, and the Commission may furthes 
require reasonable standards for service. /d. § 118? 

-upon its own motion or upon any complaint ¢é 
“unreasonable, unsafe, inadequate, insufficient or u~ 

_ Teasonably discriminatory” service. 66 Pa. Stat. Anno 
§1183.?! 


The Commission has general administrative post 
and authority to “supervise and regulate” all put 


utilities doing business within the Commonwealth. (4 


71In addition to its regulatory control over rates and service 
the Commission has extensive regulatory and supervisory powsn 
Over utility operations, accounting and budgetary matters, 66 Pa 
Stat. Anno. §1211, and, at all times has access to and muy 
inspect and examine all utility accounts, books. maps, inves 
tories, appraisals, valuations or other reports, documents 47: 
memoranda, and may require the filing of such material witht 
Commission. /d, §1217. The Commission also has supervises 
over utility securities and obligations. Jd, §1241, and additionz 
ly has power to control a utility’s relations with affiliate: 
interests Id, §§1271, 1276. 
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stat. Anno. § 1342.77 In fact,. the Commission’s 
onship with and control over utility companies is 
ngly similar to that of a principal and agent 
‘onship.?° 

is apparent from the above 
on is not a typical private business entity, since, 
ant aspect of its 


that Metropolitan 
in 
, to state licensing, every signific 
ation is subject to comprehensive statutory and 
jnistrative regulation. This comprehensive regulatory 
me demonstrates the complete involvement of the 
> in and its joint participation with the Respondent 


tior 


21, this regard, it is interesting to note that the Court’s 
ling of state action in Stanford v. Gas Service Co., 346 
721. was based primarily on the fact the utility was 
extensive regulatory control, based on a Kansas 
h the utility terminated its customer’s 
341 above, and 


upp. at 
ject to 
lute, pursuant to whic 
vice. That statute was very similar to Section | 


vided: 


“Power, Authority and Jurisdiction. The state corporation 


commission is given full power, authority and jurisdiction 
to supervise and control the public utilities ...and_ is 
empowered to do all things necessary and convenient for 


the exercise of such power, authority and jurisdiction.’ 
K.S.A. §66-101. 


23The Commission is further v 
1 of the provisions of the A 
ereof’, and to “rescind” or “modify” any regulations Of 
ders. 66 Pa. Stat. Anno. §1342. The filing of reports may be 
‘quired of utilities. Id, §1345, and they are likewise required to 
bserve and obey all regulations and orders of the Commission. 
., §1347. Further, the Commission is empowered to “vary, 
eform or revise” the terms of any contract entered into by 
tilities which concerns the “public interest and the gencral well 
xing” of the Commonwealth. Id, §1360. Finally, the 
Commission is empowered to hear, investigate and resolve all 
complaints on behalf of or against any public utility in violation 
of any law which the Commission has jurisdiction to administer. 
1d, §§1391, 1395, 1398. 


ested with the power to enforce 
ct. including the “full intent 
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in the supplying of electrical services.24 The Pees, 
sylvania regulatory scheme thus goes far beyong ity 
simple notice filing requirement which was forss 
insufficient for state action Purposes in Kadlee . 
Illinois Bell Telephone Company, 407 F.2d 624 (Cs 
7, 1969) cert. den. 396 U.S. 846 (1969).?5 

In addition to the partnership role of the Respond-» 
and the state in the furnishing of essentia! electrz 
services, mutual benefits are conferred upon these jo: 
SUN 
Similarly, the finding of state action through jo: 
participation in Burton y. Wilmington Parking Auth-e 
ity, supra, was based in part upon the fact that bene!: 
were mutually conferred upon the state and the Prive 
entity in furnishing of the challenged service. 

Metropolitan Edison receives distinct benefits frex 

arrangement since it is granted a certificate ¢ 

convenience or franchise, and monopoly from the stats 
66 Pa. Stat. Anno. §1121, in an exclusive territory u 
service. /d, §1121, with a guaranteed fair rate & 
return, /d, §§1141, 1171; City of Pittsburgh v. fs 
P.U.C., 182 Pa. Super. 551, 128 A.2d 372 (1957), 2 
is further vested with the right of eminent domain, /é 


venturers through the provision of such 


4While the concept of “pervasive state regulation” was *'t 
deemed to itself constitute the major indicia of state action 
this Court in Public Utilities Commission vy. Pollak, 343 U.S. 4$ 
(1952) and in Moose Lodge 107 v. Irvis, 407 U.S. 163 (197i: 
yet its significance apparently cannot be underestimated in bc 
of this Court’s statement in Cohunbia Broadcasting System * 
Democratic National Committee, 36 L.Ed.2d 772 (1973) at 7 
that Congress did not establish a regulatory scheme for broad 
licensees “‘as pervasive as the regulation of public transportat-* 
in Pollak.” 


251¢ : ia ¢ 
If the utility company is to be given extensive powers ® 
conjunction with its public responsibilities, it must be reme* 
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1124, and the right of entry onto customers’ private 
coperty for the purpose of maintenance and operation 
fits equipment, Pa. P.U.C. Electric Regulation, Rule 
4D. Finally, the Respondent is authorized by statute 
) promulgate its own regulations which have the effect 
flaw, Cray v. Pa. Greyhound Lines, 177 Pa. Super. 275, 
110 A.2d 892 (1955), and which are subject only to the 
sstraints of state laws. Jd. §1171. 

Likewise, certain substantial benetits are conferred 
spon the Commonwealth of Pennsylvania, through the 
‘yrnishing of utility service by the Respondent. The 
sate is assured that its citizens will receive reasonably 
continuous and necessary utility services at reasonable 
rrices through provision of such services by put lic 
utility companies. Furthermore, the state has an interest 
in seeing to it that its citizens receive such services at 
the lowest possible rate, while still yielding a fair rate 
of return to the utility. Furthermore, the control of 
mites to the public is another major benefit derived by 
the state from utility regulation. Since relatively 
unfettered terminations reduce the utility’s operating 
costs, and since this reduction would be reflected in 
lower rates, the termination of services serves to further 
the state’s regulatory interests.2° The sfate thereby 


tered that “Along with power, goes responsibility,” and thus, 
when the actor's authority is derived in part from the 
“Government’s thumb on the scales”, the exercise of such 
authority and power becomes “closely akin to its exercise by the 
Government itself.” American Communications Ass'n v. Douds, 
339 U.S. 382 (1950). 


26 aie 
See, Note: “Fourteenth Amendment Due Process in 
Terminations of Utility Services for Nonpayment,” 86 Harvard 
L.Rev. 1477 (1973). 
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ironically receives a direct pecuniary benefij 
specific act complained of. 
In addition, since the 


t from the 


utility is a monopoly, its threay 
of termination for nonpayment of a bill 


tremendously coercive impact and often 
immediate payment of many disputed bills. 
threatened terminations 


has 2 
results jp 
Since the 
can result in an increase of 
the state receives a share Of the 
utility’s gross revenues. pursuant to 72 Pa. Stat. Anno 
§8101, such threatened terminations result in 
benefit to the state,?7 

Finally, it is apparent ‘iat the Commonwealth of 
Pennsylvania has a direct financial interest in the 
revenue of the Respondent Although the Respond 
corporation pays corporate net income t 
or franchise tax and property taxes 
Pennsylvania corporations, 
and unique tax, ie., the Utilities Gross Receipts Tax. 
72 Pa. Stat. Anno $8101, et seq. Every public utility, 
including Respondent, must pay to the Commonwealth 
of Pennsylvania, a tax of forty-five mills upon euch 
dollar of its gross receipts from the sule of its utility 
services, including electricity. 72 Pa. Stat. 
$8101. It is submitted that the Utilities Gross Receipts 
Tax is no different than the five percent of gross protits 
paid to the City of St. Paul by the Northern States 
Power company in Jhrke yp Northern States Power Co. 
supra. As in Jhrke, such 


revenue, and since 


a direct 


ne 
Chik 


ax and capital 
as do other 
it also pays an additional 


Anno 


an “arrangement” makes the 
State a ‘“‘direct beneficiary” of the utility’s business, 
especially since the state had the power to set the 
"This rationale was specifically adopted by the Eighth Circuit 
as a basis for its finding of State action in Jarke vy. Northern States 
‘ower Co., supra, 459 F.2d at 568. 
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saity’s rates and to regulate its operations. /hrke, 
wpra, 459 F.2d at 570.78 ; 
Therefore, whethey fr not the Respondent intended 
ry be a “partner” in .rnishing utility services with the 
is immaterial. It is sufficient for state 
that the two entities operate in a 
’ Moose Lodge 107 vy. Irvis, 407 
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commonwealth, 
tion purposes 
*symbiotic relationship’ 
tS. at 166, in the provision of such services. 


B. The Commonwealth of Pennsylvania is 
directly involved in the Respondent's 
termination activities in that has specifi- 
cally authorized, encouraged and approved 
such activities, and it has delegated its 
statutory obligation to the Respondent to 
determine the lawfulness of its own chal- 
lenged termination practices. 

1. The Commonwealth of Pennsylvania has 
specifically authorized and approved the 
Respondent's termination action 


A finding of state action is compelled when the state 
regulatory agency specifically approves the utility’s 


Booe also Hattell v. tublic Service Co. of Colorado, 350 
FSupp. 240 (D., Colo., 1972); Buffington v. Gas Service Co., 
‘FSupp.- (W.D., Mo., W.D. 1973); Salisbury v. New England Tel. 
end Tel. Col, 2 Poverty Law Rep. §18546 (D., Conn., 1973) 
where the states derived specific monetary benefits from the 
utility’s activities. 

States have been found to be joint participants for state 
xtion purposes in other utility termination cases. See Buffington 
x. Gas Service Co. - F.Supp. - (W.D., Mo., W.D., 1973) (City of 
Kansas shared “directly and proportionately” in the gross 
trvenue of the defendant utility); Bronsor v. Consolidated 
{ison of New York, 350 F.Supp. at 446 (the “utility is licensed 
to and does act as an agent of the state”); Palmer v. Columbia 
Gas of Ohio, 479 F.2d at 165 (“the regulatory activities of the 
state have insinuated it into a position of interdependence with 
the company so that it must be recognized as a joint participant 
with the company”). Also see Jhrke v. Northern States Power 
©., 459 F.2d at 569. 
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challenged conduct. Public Utilities Commission ; 
Pollak, 343 U.S. 451 (1952). 

The Court of Appeals held that Metropolitz: 
Edison's termination procedure is merely the product td 
internal corporate action without acquiescence of tr 
authorization by the Commonwealth of Pennsylyanj3 * 

However, Tariff Reg. No. VIII, is not the Only stats 
regulation to be considered here, for the Court by 
overlooked specific statutory authorization for 
challenged practice. The Public Utility Code, 66 P, 
Stat. Anno. §1171 states inter alia 


“Subject to the provisions of this act and the 
regulations or orders of the [Public Utility] 
Commission, every public utility may have reason- 
able rules and regulations governing the conditions 
under which it shall be required to render 
service...” (emphasis added). 


Together with filing requirements of Tariff Reg. No 
VIII, this statute subjects utility regulations governing 
conditions of service and termination to the regulator 
authority of the Public Utility Commission. It require 
the utility to adopt regulations acceptable to and to te 
approved by the Commission. It mandates a statutorn 
standard of reasonableness. It subjects the corporation's 
regulations to the enforcement and compliance authot- 
ity of the Commission. 66 Pa. Stat. Anno. § §134], 
1342, 1343, 1347. 

Pursuant to Section 1171, Metropolitan Edison has 
promulgated Electric Tariff No. 41 which provides 


“The on y state involvement found by the court was Pub! 
Utility Commission regulation, Tariff Reg. No. VIII, whith 
requires utility corporations to set forth the conditions of service 
termination for non-payment of accounts. This requirement, U¢ 
court ruled, is not sufficient state involvement to satisfy the state 
uction requirement. 483 F.2d at 758 (A-85). ; 
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unchecked authority to terminate utility service for 
dleged nonpay: ent of a bill. This tariff has been 
formally presented to the Public. Utility Commission 
ynder its requirements governing submission of pro- 
posed tariffs. Tariff Reg. No. Il. It has been accepted 
and approved by the Commission under its general 
reguiatory authority. 66 Pa. Stat. Anno. §§1341, 1348. 
In the absence of Commission disapproval, the Public 
Utility Law provides that tariffs filed with the 
Commission will automatically become effective, upon 
notice, sixty days after filing. 66 Pa. Stat. Anno. 
§1348; Pa. P.U.C. Tariff Regulations, Section Il, 
“Public Notice of Tariff Changes”. In the instant case, 
\e ~ politan Edison filed its termination tariff on April 
30, 1971, and it became effective on June 30, 1971. 
Metropolitan Edison Company Electric Tariff, Electric 
Pa. P.U.C. No. 41, Rule 15. 
is evident that Section 1171 directly and 
significantly involves the Commonwealth with the 
challenged practices. The statutory provision goes far 
beyond the simple notice-filing requirement of Tariff 
Reg. No. VIII, cited by the Circuit Court. The Public 
Utility Commission is to define the standard of 
reasonableness; it is to review proposed regulations; it is 
to accept or reject those regulations. And having 
required, reviewed, accepted, and approved the. chal- 
lenged tariff, the Commission has vested Tariff No. 41 
with the apparent authority of the Commonwealth and 
clothed the termination practice with the .egitimacy of 
law. In. short, the state has. directly approved 
Metropolitan Edison’s exercise of the tarifl provisions. 
Public Utilities Commission ¥. Pollak, 343 U.S. at 462. 
Moreover, Tariff No. 41 carries the force and effect 
of law. Cray v. Pa. Grayhovnd Lines, 177 Pa. Super. 
275, 110 A.2d 892 (1955). Having been submitted, 
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received and approved by the Commission, the tariff i, 
clothed with an authority which could not otherwise be 
enforced.*! Therefore, Metropolitan Fdison’s tariff - 
no less an index of specific authorization than was the 
termination statute in Palmer v. Columbia Gas of Ohuy 
479 F.2d at 162. 

The fact that the Commission may not have } 
formal hearings to approve or ratify the Respondent; 
tariff is not material in view of the fact that such tanys¢ 


eee 


‘4 


Wag 


was submitted as required by law and was not 
disapproved,*? even though the Commission had the 
power to clo so.*? If Respondent’s tariff did not carr 


ry 


"Significantly, although there was no Statutory or regulston 
authorization in Jhrke v. Northern States Power Co., 459 F.24 9 
$70, the court found specific municipal authorization for sus 
activity by the fact that the city had a right to 


re 


vise” all of the company’s proposed regulations. 


“review and 


5 ; , 

2The Commission’s silence on the matter constitutes ut 
consent. Hence, in Wachington Gas Light Co. v. ' ‘ginia Flectre 
and Power Co., the court stated that 


“The argument [lack of investigation or formal approval] is 
noi without merit, but the conclusion is not inevitable 
unless one equates administrative silence with abandonment 
of administrative duty. It is just as sensible to infer that 
silence means consent, i.e., approval. Indeed the latter 
inference seems the more likely one when we remember 
that even the gas company concedes that the S.C.C 
possessed adequute regulatory power to stop V.E.P.C.O. if 
it chose to do so...” 438 F.2d at 252. 


3 + : “s 1 ” 
ince the Commission had the “right to control” th 


} 
Resp .c2nt’s challenged activity, its failure to exercise such 
power is immaterial for a finding of state action. Pendrell s 
Chatham College, 42 LW. 2429 (W.D., Pa., 1974). Such 
reservation of the power to control operaticns was specifica) 
noted by the court in Palmer, supra, 479 F.2d at 164, as 24 
important index of state action. Significantly, although 1° 
Statutory or regulatory authorization for termination existed 
Ihrke v. Northern States Power Co., supra, 459 F.2d at $70, the 


court found specific municipal authorization of such activity # 
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, approval and authority of the Commission, it would 

we no force and effect and could not serve as 

stificiation for Metropolitan Edison’s te:mination 
: 34 

eqctices. 


9. The Commonwealth of Pennsylvania has specifi- 
cally encouraged the Respondent's termination 
practices. 


In Reitman ¥ Mulkey, 387 U.S. 369, 386 (1967), 
this Court concluded that prohibited state involvement 
could be found even where the state can be charged 
with only “encouraging rather than “commanding” 
discrimination Thus, where the offending party can 
fegitimately rely on a state statute which authorizes OF 
permits the challenged conduct, whether or not such 
conduct could, have been engaged in prior to enactment 
of the statute, a finding of action under color of law is 
justified. See Railwa) Employe Department ¥ Han- 
son, 351 U.S. 225 (1956); Mc’ oe Atchison Topeka 
& Santa Fe R. Co., 235 US 151 (1914); Nixon v. 
Condon, 286 U Ss. 73 (1932) 


the fact that while the company had the right to prepare its own 
regulations, the City had the rigat to review and revise all of the 
company’s regulations. 


since Respondent operates solely under the authority of the 
Public Utility Law, 66 Pa. Stat. Anno. §1171 et seq, any 
argument that utilities could jawfully terminate services arbi- 
trarily at common law Is irrelevant and must be rejected. Palmer 
¥. Columbia Gas Co. of Ohio, 479 F.2d at 162. Also see Reitman 
s. Mulkey, 387 US. 369 (1967); New York Times v. Svan, 
376 US. 245 (1964). Furthermore, any such historically state 
sanctioned activity would in itself be considered state action 
since it was undertaken pursuant to state “custom Of usage” 
within the purview of 42 U.S.C. §1983. See Adickes v. S.H.Kress 
Co., 398 US. 144 (1970). 
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In addition to Commission approval of Metropolitys 
Edison’s termination practices, the Pennsylvania stay 
tory and regulatory scheme also encourages sy 
termination action. The Legislature has thus provig- 


<m 3 


that there be prior Commission approval, including , 
finding of “compliance with existing laws”, for 


variety of utility actions, including abandonment «& 
termination of services. 66 Pa. Stat. Anno. §1]23 
However, at e same time, the Legislature alk 
specifically exempted termination for nonpayment of. 
bill from the requirement of obtaining prior Commis 
sion approval and finding of compliance with the law, 
needed for almost all other utility company activities 
Id, §1122(d). 

In further encouragement of Respondent’s termina 
tion practices, the Commission has promulgated several 
regulations regarding entry on private property an 
discontinuance of service. Thus, Pa. P.U.C. Electr: 
Regulations, Rule 14D provides that utility personne! 
may have access to meters and equipment located in 
customers’ premises. In addition, Pa. P.U.C. Tarif 


Regvia ons, Section VIII, provides that all pubis 
utilityes that “impose penalties upon its customers fer 
fail. to pay bills promptly shall provide in its posted 


and filed tariffs a rule setting forth clearly the 
circumstances and conditions in which the penalties are 
imposed...’ Accordingly, the Respondent filed its 
tariff regarding termination of service with th 
Commission, as Metropolitan Edison Company Electrix 
Tariff, Electric Pa. P.U.C. No. 41, Rule 15, pursuant to 
which it terminated Petitioner’s electrical service.” 


35Courts have found state action where public utilities wet 
directly encouraged or authorized by state statutory © 
regulatory schemes to terminate utility services for nonpaymés' 
of bills. See Bronson v. Consolidated Edison Co. of New York, 
Inc., supra; Buffington v. Gas Service Co., supra; Stanford ». Gas 
Service Co,, supra. 
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the state has specifically “fostered and encour 
the activity challenged herein. ; r 
adu:tion to the specific authorization for and 
ragement of Respondent’s practice challenged 
_ the Commonwealth has lent further affirmative 
rt to Respondent's activity by assuring Respond- 
. monopoly in the provision of such services, 
ng a further disincentive to Respondent 


ny providir 
ayment of 


frain from term 
outed bill. 


inating services for nonp 


The Commonwealth of Pennsylvania has 
delegated to Respondent the Public Utility 
Commission's statutor) responsibility 10 
that customers are not arbitrarily and 


assure 
deprived of “reasonably con- 


unlawfully 
tinuous” electrical services. 


The Commission has the duty to see to it that utility 
tomers receive re isonably continuous service, with- 
t unreasonable interruptions OT delay, 66 Pa. Stat. 
§§1171, 1182, 1183, 1341, as part of its 
g the rights and.interests 

Legislature and the 
responsibility, by 


no. 
mary obligation of protectin 
the public. However, both the 
ymmission have delegated such 
omulgation of Tariff VIII, and Section 1122, 66 Pa. 
iat. Anno. §1122, and have thereby transferred such 
‘sponsibility to the Respondent. 

Not only has the Commission delegated its statutory 
it has also specifically refused to 
gulations regarding 
ination practices.°° 


esponsibility, but 
‘romulgate additional rules and re 
iility company collection and term 


sige are : 

The petitions of several low income consumers (including 

that of the Petitioner) filed with the Commission, requesting 
on the issue of whether 


statewide rule making hearings 

opportunity for a prior hearing should be required prior to 
t:rmination of services for nonpayment of a disputed bill, were 
cently dismissed oy the Cemmission on March 20, 1974, at 
Complaint Docket No. C.20089- 
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By thus approving the Respondent’s termination of 
service tariff, the Commission has authorized the 
Respondent to determine the reasonableness of its Own 
termination actions. Such abdication of responsibility 
cannot conceivably be in furtherance of the Commi, 
sion’s duty to “protect the public”. Citizens Water Co. 
of Washington, Pa. v. Pa. P.U.C., 181 Pa. Super 30}. 
124 A.2d 123 (1956). 

It is submitted that the situation in the instant cas 
is very similar to the situation in Boman y, Birmingham 
Transit Co,, supra. It was held by the Fifth Circur 
therein that: 


“Where, as here, the City delegated to its franchise 

holder power to make rules for seating of 

passengers and made the violation of such rules 

‘criminal... we conclude that the Bus Company to 

that extent became an agent for the State, and its 
- actions in promulgating and enforcing the rule 

constitutes a denial of the Plaintiff's constitutional 
tights.”” Id, 280 F.2d at $35: 

This Court has held that state “inaction” may be a 
significant indicia of state action. Hence, in Burton y. 
Vilmington Parking Authority, supra, this Court noted 
that: 

. the Authority could have affirmatively requir- 
ed Eagle to discharge the responsibilities under the 


aT 1t is apparent that the sole distinction between the instant 
case and Boman is that the Respondent’s termination rule is not 
enforceable by criminal sanctions. However, Petitioner submits 
that this is, in effect, a distinction without a difference, since the 
consequences of her failing to pay Respondent’s bill resulted ina 
penalty to her that was at least as severe as that of a conviction 
for breach of the peace. Property rights are no less deserving of 
constitutional protections than are personal rights. Lynch v. 
Household Finance Corp., 405 U.S. 538 (1972). 
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ourteenth Amendment imposed upon the private 
nterprise as 4 conseauence of state participation. 
ut no state may effectively abdicate its responsi- 
‘lities by either ignoring them or by merely 
g to discharge them whatever the motive may 
_.. By its inaction the Authority, and through 
t the state, has not only made itself a party to the 
refusal of service, but has elected to place its 
power, property and prestige behind the admitted 
discrimination.” 365 U.S. at 725. 


‘gilin 


Similarly, in failing to impose due process require- 
ents on Metropolitan Edison’s tariffs the state has 
fectively abdicated its responsibility in this area.?® See 
yentes V. Shevin, 407 iS. 67, 95 (1972) in this 
gard. 

In conclusion, whether the above state action 
heories are applied separately Of cumulatively to 
{etropolitan Edison, they show a_ picture of state 
avolvement that has a significant effect on a customer's 
lations with a public utility. Mrs. Jackson and her 
tymily were in no position to bargain with Metropolitan 
Edison for a delay oF reconsideration in the termination 
decision; thev could seek electricity from no one else in 
their area wien their service was terminated. The 
utility’s regulations, which have the effect of law, and 
which were approved by the Commission, provided her 
in theory with nothing more than some notice. When 
no such notice was provided to Petitioner, she had no 
redress. The state had specifically exempted from the 

381n this regard, it may be noted that state action, based in 
part upon state “inaction” was found in other utility termination 
cases. For example, see Bronson VY. Consolidated Edison of New 

York, Inc., 350 F.Supp. at 447, where the court noted that the 
not go “far 


statute authorizing termination of service did £ 


enough”, since it failed to also provide for due process 
protections. 
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requirement of prior Commission approval, the terming 
tion of service for nonpayment of. bills. Finally, the 
company was legally empowered to enter Mrs. Jackson’, 
home to shut-off electricity at her meter. The ens 
result is a denial of fundamental fairness to Mp 
Jackson and to other utility customers, and bots 
Metropolitan Edison and the state must jointly t 


ar y 
direct responsibility for this result. 


DUE PROCESS OF LAW REQUIRES THAT BEFORE 
PETITIONER'S ESSENTIAL UTILITY SERVICES 
MAY BE TERMINATED, PETITIONER MUST BE 
PROVIDED WITH ADEQUATE PRIOR NOTICE 
AND OFPORTUNITY TO BE HEARD. 

A.Due process of law is necessary in order to 
Prevent the arbitrary and erroneous depriva- 
tion of a statutorily conferred entitlement or 
property right essential to life and health. 


This Court has repeatedly reaffirmed the principt: 
that, “Parties whose rights are to be affected are entitled 
to be heard; and in order that they may enjoy the right 
they must first be notified.” Baldwin vy, Hale, 68 US 
223, 233 (1863). as cited in Fuentes yp. Shevin, 407 
U.S. 67, 80 (1972), Additionally, for those rights to be 
effective they “must be granted at a meaningful time 
and in a meaningful manner.” Armstrong v. Manzo, 380 
U.S... 545: §§9 (1965). A deprivation of a property 
‘nterest or entitlement requires that the opportunity to 
be heard and to contest the deprivation be provided 
before the loss of the Property or benefit. Fuentes ¥ 
Shevin, 407 U.S. 67 (1972); Bell v. Burson. 402 U.S 
535 (1971); Goldberg y. Kelly, 397 U.S. 254 (1970): 
Boddie vy, Connecticut, 40] U.S. 371 (1971). 
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The Pennsylvania Public Utility Law, by mandating 
that “reasonably continuous” utility service be provided 
on a non-discriminatory basis, 66 Pa. Stat. Anno. 
sgii7i, 1144, confers by statute a benefit or 
entitlement to utility customers no less important, than 
other property interests or personal rights heretofore 
ifforded due process protection by this Court. Fuentes 
y Shevin, supra, (household goods); Bell v. Burson, 
sunra (driver’s license); Goldberg vy. Kelly, supra 
(welfare benefits).2? See also Board of Regents v. Roth, 
$08 U.S. 564 (1972); Perry v. Sindermann, 408 U.S. 
$93 (1972). 

Electricity services, as with other utility services, have 
been described by this Court and lower courts as 
“necessities of life’.*° One lower federal court, in 
explaining the greater threat to life and health that 
arises from termination of heat or electricity as 
compared with the termination of welfare benefits 
considered in Goldberg v. Kelly, observed that “A 
person can freeze to death or die of pneumonia much 
more quickly than he can starve to death.’’*! This 


%The great majority of lower courts considering the issue 
have held that utility customers possess a constitutionally 
protected interest not to have their utility service arbitrarily 
terminated. See, e.g., Palmer v. Columbia Gas Co., 342 F.Supp. 
241, 244 (N.D., Ohio, 1972) aff'd, 479 F.2d 153 (6th Cir., 
1973); Bronson v. Consolidated Edison Co., 350 F.Supp. at 447; 
Stanford v. Gas Service Co. 346 F.Supp. 717, 719-21 (D.Kan. 
1972); Lamb vy. Hamblin, Util. L.Rep. (State) §21, 850 (D., 
Minn., Nov. 30, 1972); Davis v. Weir, 328 F.Supp. 317, 321-22 
(N.D., Ga., 1971); cf. Lucas v. Wisconsin Electric Power Co., 438 
F.2d 248, 646 n. 13 (7th Cir., 1972) cert. den. 409 USS. 1114 
(1973). 

Moose Lodge 107 v. Irvis, 407 U.S. 163, 173 (1972); Jones 

City of Portland, 245 U.S. 217, 223 (1917); Stanford v. Gas 
Service Co., supra, 346 F.Supp. at 720, Davis v. Weir, supra, 328 
F.Supp. at 321; Bronson v. Consolidated Edison Co. of New 
York, Inc., 350 F.Supp. at 447. Also see infra, pp. 16-17. 


41 palmer v. Columbia Gas Co. of Ohio, 342 F.Supp. 241, 244 
(N.D., Ohio, 1972), aff'd. 479 F.2d 153. 
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Observation became a tragic reality this ye 
media reported the deaths of utility custome 
services were summarily terminated.*? Such unt: 
terminations most often cause their greatest hardshin « 
the poor and elderly.*? See Palmer yp Columbia Ges 
Ohio, supra, 479 F.2d at 169; Shelton, “The Shutoff 
Utility Services for Non-payment: A Plight of ty 
Poor,” 46 Washington L.Rev. 745 (1971); Note, “Publ: 
Utilities and the Poor”, 78 Yale L.J. 448 (1969).44 

Certainly the facts in this case show the sufferics 
experienced by a low income mother living alone 
two minor children all of whom had to live 
home for eight days and nights without lis 
adequate heat, or hot water for cooking or hygier; 
purposes. The temporary judicial relief obtained m2) 
well have prevented the colds experienced by the ta, 
-children in this period from becoming more serives 
threats to their health. 

The current situation involving unfettered termir 


iil] 


With 


In the: 


tion power leads to erroneous terminations and 
Onstitutes an additional reason to apply due process 
protections in utility termination situations. Thus. on: 
federal court was moved to comment on the “Orwellias 
nightmare of computer control which breaks down 


“2 “Fi derly Couple Found Frozen in Syracuse Home”, The 
New York Times, Dec. 26, 1973 (electricity termination making 
gas furnace inoperative); “Man, Seventy-one, Freezes tu Death 
After Utility Shuts Off Gas”, Boston Globe, Pp. E7 (Reb. 9, 
1974); “Tragedies: A Winter’s Tale”, Newsweek, p. 28 (Jan. 8, 
1974), 


43 Te ae , . “ae 
See also Amicus Brief of the National Consumer Law Centet 


at . | ’ 
The casual observation of the Court of Appeals that there 3 


no “threat” to life from utility termination is thus contradicted 
by real events. (A-88) 
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yagh mechanical and programmers’ failures and 
w4S 
The monopoly nature of the utility service further 
. little incentive to qualify the unrestricted use of 
termination power in order to be competitive OF to 
ain good will from such customers. See Note, 86 
wv, L-Rev. at 1477 Abuse of the termination poweT 
common with utility employees evoking 2 “shocking 
callous and impersonal attitude” toward customers.*° 
he irresponsible conduct of the Metropolitan Edison 
resentative in this case is apparent when he indicated 
» Mrs. Jackson that a $30.00 payment would be 
-quired and would be accepted four days later, and, 
-stead of returning to collect it, sent OF allowed other 
-ompany representatives to come and cut-off the 


Jsctricity on that day. 

Arbitrariness and unfairness further results from 
questionable billing practices and erroneous termina- 
tions despite full payment of the bill. See Note, 48 
“YU. L.Rev. supra at 515. Further, the unequal 
bargaining position of the consumer, particularly the 
low income consumer, makes it unlikely for him or her 
cither to be familiar with of able to afford litigation 
remedies for a utility dispute.*” cf., Fuentes v. Shevin, 


—>————_ 


48 Bronson v. Consolidated Edison Co. of New York, supra, 
350 F.Supp. at 444. 

*Palmer v. Columbia Gas of Ohio, supra, 342 F.Supp. at 243, 
sifd 479 F.2d 153. An employee's response to a customer who 
daimed he paid a sil] was “Tough. Pay the bill again.” 479 F.2d 
2 158. Another advised a cut-off victim, “Run around to keep 
warm.” Id. at 168. 

“Palmer v. Columbia Gas of Ohio, 479 F.2d at 748-52. Other 
liunitations on tort remedies include the delay and burden- 
meness to a customer who would pay an unjust bill to avoid 
loss of service and expenses of litigation. See Note, 86 Harv. 
LRev. at 1477, n. 26. “ 
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407 U.S. at 83 n. 13 (1972). Finally, customers ¢¢,. 
have valid defenses and bases for contesting bills for r 
above and other reasons.** Mrs. Jackson hep 
questioned, to no avail, whether she was legally t,.) 
for the utility services for which she claimed Dog, . 
had contracted. ? 
It is apparent that “unjust terminations exactahy. § 


personal and societal cost, as measured in demoralz, ? 


tion and frustration, and are offensive to our society: 
basic notions of fairness.”*? It was this kind ¢ 
frustration caused by a “‘lack of accessible and visit+ 
means of establishing the merits of grievances” that , 
highlighted as a key factor in the civil disorders of tt: 
1960's.*° 

It is submitted that this Court’s rationale fx 
applying due process protection in Goldberg v. Kells,» 
certainly as applicable to the case of utility termina 
tions. Thus: 


“(T]he stakes are simply too high ... and the 

possibility for honest error or irritable misjudg- 

“8 Recognized customer claims and defenses which could te 
raised at prior hearings if the opportunity were provided includ: 
overcharging mistakes and failure to record full payment # 
outstanding bills, Bronson, 350 F.Supp. at 445, supra, 352 
F.Supp. at 243; inaccurate or inoperative meter, Crews 1 
Jacksonville Elec. Authority, Pov. L.Rep. §13,647 (Fla. Cir. Ct. 
1971); inadequacy of service due to faulty utility equipment 
York Tel. and Tel. Co. v. Pa. P.U.C, 181 Pa. Super. 11, 121 
A.2d 605 (1956); customer’s refusal to pay debt of prior owns 
or tenant, Tyrone Gas and Water Co, v. P.S.C., 77 Pa. Super. 29 
(1921); denial of service to wife upon husband’s refusal to pay 
his bill, Southwestern Bell Tel. Co. v. Batesmar, 266 S.W.2d 23? 
(Ark. 1954) See also Shelton, 46 Wash. L.Rev. at 763-64 


' 
H 
. 


49 , AQ 
Note, supra, 86 Harv. L.Rev. at 1482. 

S0See Report of the Nat'l Advisory Comm’n on Ci! > 
Disorders, 291 (1968). See also Amicus Brief of National 
Consumer Law Center, page 9, quote from “Mark Twain’ 
Notebook.” 
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nent too great, to allow termination --- without 
ying ++ the recipient 4 chance ..- to be fully 
sformed ef the case against him so that he may 
-ontest its basis and produce evidence in rebuttal.” 
347 US. 254 at 266 (1970). 


p. Due process for utility termination situa- 

tions requires adequate prior notice of the 

nature and means of resolution of the 
dispute, and an opportunity for an oral 
hearing, prior to the termination of essential 
utility services. 


While “due process is perhaps the least frozen 
concept of our law”’, Griffin . [llinois, 378 U.S. 1 
(1958) (Frankfurter J. concurring), it is apparent that 
anen “protected interests’ are at stake, the right to 
some kind of prior hearing is required. Perry ¥. 
Sindermann, 408 U.S. §93 (1972); Board of Regents V. 
Roth, 408 U.S. 564, 569-70 (197 2). 

In this case, the Petitioner: had a_ statutory 
entitlement to the continued receipt of electrical 
services to the extent that such services could not be 
terminated in the absence of due process of law. 66 Pa. 
Stat. Anno. § 1171. In this regard, it has been held by 
this Court that property interests requiring constitu- 
tional protection “extend well beyond the actual 
ownership of real estate, chattels OT money”; Roth, 
supra at §72. They extend as well to “safeguard . - the 
security of interests that a person has acquired in 
specific benefits.” /d See also California Department of 
Human Resources ¥. Java, 402 U.S. 12) (1971); 
Goldberg v. Kelly, supr@- Thus, to have 4 property interest 
in a benefit, a person must have 4 legitimate claim of 
entitlement to it. Since protection must be afforded to 
“those claims upon which people rely in their daily 
lives,” such reliance must not be “arbitrarily under- 
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mined.” Roth, supra at 576-577. It cannot be doubtes 
in this case th:t Mrs. Jackson and her children Werte 
arbitrarily deprived of an entitlement upon which they 
relied as a necessity of life. 
Due process requires minimally that prior notice h: 
provided that is “reasonably calculated, under 
circumstances, to apprise interested parties of «.- 
pendency of the action and afford them an opportunity 
to present their objections,” Grannis vy. Ordean, 23 
U.S. 385 (1914); Mullane v. Central Hanover Bank ar 
Trust Co., 339 U.S. 306, 314 (1950); Fuentes ; 
Shevin, 407 U.S. 67, 80 (1972), at a hearing at 4 
meaningful time and in a meaningful manner, Arm. 
strong v. Manzo, 380 U.S. 545 (1965); Boddie 5 
Connecticut, 401 U.S. 371 (1971). Such hearing must 
. take place before the utility customer is condemned to 
suffer a ‘“‘grievous loss”. Joint Anti-Fascist Refuece 
Committee vy. McGrath, 341 U.S. 123, 168 (1951) 
(Frankfurter, J., concuring). No state interest is present 
herein which warrants a deprivation prior to the 
hearing. Fuentes v. Shevin, 407 U.S. 67 (1972). The 
grievous loss to the customer outweighs any competing 
State interest, as Mrs. Jackson and her children can 
readily affirm. 
A utility customer must be given a notice suffici- 

ently in advance to permit adequate opportunity to 
prepare for and be present at the hearing. Mullane 3 
Central Hanover Bank and Trust Co.., supra. The notice 
must provide the customer with the information he 
needs to quickly and wuitelligently take available steps to 
prevent the threatened termination of service. Palmer, 
79 F.2d at 166; Bronson, 350 F.Supp. at 450. Thus, 
the customer should be advised of the possibility of 
resolution of the dispute by contacting a_particulaf 
company representative. Palmer, supra at 166. Further- 
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the notice should advise of the right to either 
1 to the state regulatory cammission or to have a 
10VO formal oT informal hearing before the 
atory commission. Bronson, supra at 449. Of 
ec, the customer must be advised of the right to 
‘nued utility service in the event that the dispute 
ution procedure is invoked Palmer, supra, 166. 
e the reasonableness Of any notice procedure must 
considered in the light of the circumstances of each 
jcular case, Covey v. Town of Somers, 35) US. 
(1956), it is submitted that the above notice 
nirements are the very rudiments of a fair warning 
cedure.*" 
There is currently insufficient OT NO notice to the 
ssumer before termination despite requirements of 
me notice. Notwithstanding Metropolitan Edison’s 
riff approved by the Commission, providing for 
easonable notice’, no notice whatsoever was provided 
. Mrs. Jackson prior to or on the Monday she was 
cpecting a company representative to receive a $30.00 
ayment, she made fruitless phone calls to company 
mployees, even to the home of one of the employees, 
o protest and seck some redress. This case is illustrative 
yf a pattern which has emerged from other federal 
utility termination cases? In addition, this case and 
This Court has stressed the fact that particularly the 
uneducated, uninformed consumer cannot be presumed to know 
his legal rights or how to seek redress for them. Fuentes v. Shevin, 
407 U.S. at 83 n.13. 


5215 Palmer “shut-offs [were] sometimes being made without 
waming... [W]hen the collectors went out to shut-off gas, they 
frequently did so without any announcement whatever to the 
consumer, even though the consumer Was sitting right in his 
house, so that the first notice he would have of the shut-off was 
that his house got cold, or his kitchen range would not light . - a 
342 F.Supp. at 243. Ohio law requires 24 hours’ notice before 
workmen could enter the home and disconnect the meter. Id. at 
245. In Davis v. Wer, absolutely no notice was provided the 
ee before water service was shut-off. 328 F.Supp. 
at 320. 
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others attest to the inadequacy of notice when and if iz 
does come. Although Mrs. Jackson was told that money 
was Owing she was never even presented with Ny bill; 
or explanation why she, rather than Dodson, should Pay 
the entire sum allegedly owing.S? Nor was she warned 
that her electricity would be disconti ued for failure to 
pay the bill 

Due process also requires an opportunity to be hearg 
In a4 manner appropriate to the nature of the case TI 


hearing must naturally take place before an impartiz 
third party. Morrissey v. Brewer, 408 U.S. 47] (1972), 
roldberg v. Kelly, 397 U.S. at 267-7]. The burden of 
roof should be placed on the utility company to prove 
that the bill is due. Wood vy. City Of Auburn, 87 Me. at 
293. In addition, the utility customer must be 
permitted to examine the company’s records jp 


} mn 


advance, cross examine adverse witnesses and present 
his Or her own case, with the assistance of a 
representative, if necessary. Goldberg v. Kelly, supra, at 


267-271 


The experience with utilities has shown that their 
shut-off and complaint procedures are grossly inade 
quate with “unresponsiveness or ‘runarounds’ the only 
answer to [the customer's] inquiries.” Bronson, supra, 
350 F.Supp. at 448.54 No hearings are provided and 


*3In Bronson the consumer merely received a 3" x 8” slip of 
Paper with a bare one sentence “we are sorry” notice that the 
court found constitutionally inadequate. 350 F.Supp. at 450. See 
also Falmer, supra, 342 F Supp. at 242-44 


so, @.g., Palmer v. Columbia Gas Co., 342 F.Supp. at 
¢, supra, 48 N.Y.U. L.Rev. supra, at 517. 
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ourse to regulatory commissions for hea § have 
ally fruitless.86 Ini * “on, the alternative of 


on ger 
ay fir: nd litigate later” as o«. tioned by the Court 
Appeals at (A-91) ‘> sir ply a “non-alternative”** 


nson v. Consolidatec “¢#30n Co, of New York, 350 
Supp. at 449, for poor persons. Recourse to other 


mal or informal remedies are equally inadequate.*’ 


It should be noted that a formal adjudicatory 
paring, which the state regulatory agency could 
hedule and conduct, need not be the first or cole 
ethod of dispute resolution. Utilities may wish to 


tablish complaint bureaus, under state regulation, 
efore formal hearings are scheduled. These proceedings 
jill undoubtedly lead to the r ompt and low-cost 


solution of most termination utes, leaving the 


or complex dispuces for the formal 
in New York 


nore protracted 


djudicatory fc 'ring. The experience 
state, where ¢ dual conference-type hearing and 


SThe Petitioner herself filed a complaint with the Pa. Public 
Uility Commission to seek rulemaking hearings to establish rules 
for hearings prior to termination of service but the complaint, 
deemed a petition, was summarily dismissed. See footnote No. 
36 supra 

S6See Shelton, “The Shutoff of Utility Services for Nonpay- 
ment: A Plight of the Poor * 46 Wash. L.Rev. 745, 748-52 
(1971). The Third Circuit's reference below to small claims 
courts 438 F.2d at 760 n. 11. entirely ignores the fact that these 
bodies have no equity powers and cannot restore terminated 
service, and further, that consumers ars never given notice and 
do not otherwise know that these bodies exist to deal post-facto 
with billing disputes. See also Fuentes v. Shevin, 407 US 67, 
83, n. 13 (1972). 

“See contra, Lucus v. Wisconsin Flectric Power Co., 466 F.2d 
at 649. where the court held that adequate administrative 


femedies in fact existed in that case. 
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formal evidentiary-type hearing system utilizing imps 
tial Public Service Commission officers has been in yy 
for some time, concretely demonstrates the workabjj;:, 
and effectiveness of the due process procedu: 
suggested above.*® 

The decision below relies heavily on the view t:. 
utility service is not so important as to warrant ¢~ 
process protection. This is refuted by this Cours, 
decisions above protecting similar interests or proper; 
entitlements. Board of Regents v. Roth, 408 U.S. sé 
(1972). This Court has further rejected as consti:, 
tionally deficient, the procedures allowing for tt; 
taking of property pending a final judgment and thee 
allowing for posting of a bond or security to regs: 
property. Fuentes v. Shevin, 407 U.S. at 72-73. 

The Court below also accepted the premise tha: 
utility service could be arbitrarily or wrongful 
terminated and the wrong remedied by full payment cf 
the disputed bill followed by a claim for a refurd,& 
court if necessary. 483 F.2d at 760-61. (A-89). Evee 
assuming the validity of the assumption that claims; 
and suing for a refund are available remedies, ths 
peomise ignores the recent holding of this Court that: 

“(NJo later hearing and no damage award can 

undo the fact that the arbitrary taking that wa 

subject to the right of procedural due process has 
already occurred. ‘This Court has not embraced 
the general proposition that a wrong may be done 

if it can be undone.’ Stanley v. Illinois, 405 U.S. 

CIS 2647 0. 


5 ~ _ . , ‘— eat 
58See Amicus Brief of the Public Service Comm'n of the Sta 


of New York; see also Note, stipra, 86 Harv. L.Rev. at 1503. 
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CONCLUSION 


yr~=«the foregoing reasons, Petitioner respectfully 
ssts that this Court reverse the Judgment and Order 
ne Third Circuit Court of Appeals, and hold that 
yondent did act under color of law in terminating 
Hioner’s electrical services without the adequate 
r notice and pportunity to be heard required by 
process of law. Petitioner requests that this case be 
d to the district court for a determination and 


sande 
in accordance with the opinion 


ther proceedings 


ein. 


Respectfully submitted: 


ALAN LINDER, Esquire 
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c. §462 ynal powers and dut 
ia Public Utility Comr v id 
To administer and enforce the act, approved the twenty-eighth ¢ a 5 


nine 


ed thirty-seven (Pamphiet Laws, 


ft, y , " , ” 
fifty-three), designated as the "Public Utility Law", as amended and 


= mented, or any law hereefter enacted for the regulation of public utilities 
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e Department of Health any 


fo certify to th 
lied to the public by any P 


y of water SUPP 
lity over which 


lit 
sntroversy or other 
question by the Depart 
thereon in its decision upon the cont 
ich the question are se. 1937, March 31, Pr. 


4, fi. 


ublic service compsny or 
it has jurisdiction, when any such question arises 
proceeding before it, and upon the determination 
nent of Health, to inco porate the findings of 


roversy or other proceeding 
L. 160, Si; 1941, July 8, 


question of fact regarding | 
| 
| 
| 


1 Short title 
as the "Public Utility Law" 
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be cited, 


28, P.L. 1053, art. ¢s $l. 
| 


4 Organization of public utilities and beginning of service. 


or created: Provided, That existing 
ization, and creation of such public 
prior to the application to the H 


incorporatl 


the 


lative to 
»s shall first have Deen con 
-tificate of public convenience. 
f ._or supply service 


a0; 


Enumeration of facts requiring certificate 


denced by its certificate of p 


nission, evice 


n approval of the cc 
laws, anc 


and obtained, and upon compliance W ith existin 


e first had 


eherwise, it shall be lawful 
in the right to do business 


8) For a foreign public utility to obtain 
“onwealth, if exis reign public utility to exercise its 


ets and franchises within this Co 


within this 


r jaws permit such ! 


monwealth. 


dditional right, 


obtain any 4 
supple it to its charter, 


is) For any public utility to renew its 


r, franchise, 


ise. 
f any additional right, P wer, 


7; 
o 


(c) For any publi 


o 


o dissolve, or 


hise, or privilege 
i¢) For any public utility ¢ v ac r surrender, in whol 
1 


sis added). 


raph shall no 


or to transfer t 
yy method 

the title to, or the 

yseful in the 


r device whatso 


ud n 
udiny 
tion, f sale or lease, 


>, including a consolidation, ™ 


Jie service: Provided, howe’ 
d or transferred 


if te undepreciated book value f the property to be acqu 
liare, or (2) if the undepreciated book value of the 
d the lesser of - (a) two 


d assets of 


s not exceed one thousand Cv 
perty to be acquired or transferred does not excce 
book value of all of the fixe 


rs in the case of personality or 
i 


1 of the undepreciated 
public utility, or (b) five thousand dolla 


3a a 


fifty thousand dollars in the case of realty; or (3) ifthe Property to be 4. 
é is to be installed new as a part of or consumed in the operation of the, aces 


“= 02 we, 


ful property of such public utili y; or (4) if the property to be transfers “s 
. ) } } ‘ ee ee 
public utility is obsolete, worn out or otherwis unserviceable, ie 


licab 
applicable, ands 


e 
But exceptions (1), (2), (3), and (4) shall not be apr 
5 ¢ b] 


the commiss 


by a< ublic cx ‘ 
ad 
if any such acquisitic r trans invol 4 
f ! be 
(f lity te er centu r re of tp 


vee 
capital r ‘ 
(z) rporation to a re -onstr ft, or begin 
, ’ , tr - f ‘ ' nfs. 5 ’ 
any ¢ t.% er facilities for the re ing 4 tan, | 
f t iit nor ’ } “a . 
publ f 3til t ey or; | 19 May 
28, P.L. 1053, art. I, §202; 1 Sess., Sept. 28, P.L. 44, $1: 1925 » ] 
19, P.L. 419, §) P 
q 
&. $1123 Procedure to obtain ce ficates of publi onvenience 
(a) E plicati ce shall be sau 
to the cor SSlor in W 


n, and be in 


n the ‘ . the t ahi f Tr 
I pur} gt ) é i f Py 
d r t it lt is ring Il be publ before 
or ter he ng. i y ike nqulrie physical ex i 1) 
t a estigat 3 r t 1 plar ; icy nd 
t ri iS i ‘ 4 rp r enat r it reac 
a iing or det inatior ] May 28, P.L. 1053, art. ! 5 mpnhase 
a i 
Nh. $il’4. Certain appropriations by the r f ¢ j iin prohibiteé 
Neither a propos a t 
veither @ proposed domestic ¢ 
e utility hereafte 
iny power of er € 
May 28, P.L. 1 
1225, §3 
i. $1141. Rates to be just and reasonable 


Every rate made, demanded, or received by any public utility, or by 
or more public utilities j 


! t j } ; j nf 
ll be just and reasonable, and in conf 


intly, s 


voted ‘ f +} os eC. + 9 | 
with regulations or orders of the comr ission; Provided, That only public ut} 


' ur > ae 
1 or rendered by a municipal corporation, or by the oF 


servi 


being furnish 
agencies of any mu 


nicipal corporation, beyond its corporate limits, shall be § 
o to regulation and control by the co 


miSsion as to rates, with the same 


sane 
wg, art il, 


4a 


re rendered by & public utility. 1937, May 28, P.L. 


+n r, as if such service we 
21, P.L. 10, No. ll, §2. 


. $301; 1939, March 


quar. Tariffs; filing and inspection 


mmission may prescribe, every public 

within such ume and in such form as the 

s established by tt end collected 
tion of the commission. 


under SU+ regulations &S the co 
Po» | shall file with the commission, 
aigsion may designate, tariffs showing all rate 
forced, oF to be collected or enforced, within the jurisdic 
ility also subject to the jurisdiction of a Fecer 

co far as practicable, to the form of those prescr bed 


\ 
al 


t 
} 
r 


ng slstory body shall corre sf 
such Feder al reg Every public utility shall keep copies of such 
; and regulations 45 the commission 


102 


s oad Discrimination in rates 


» unreasonable preference 


1, as to rates. make or grant any Uf! 


municipal cor} 


pration, or 


eto any person, Cort 
tion r yal corporation to any unreaso 


serseny corporation, or miunic if 
No public util 


shall establish or maintal 


as between clas 


es of 


~¢ gsadvantage 


as to rates, either as 0% tween localities or ! 
mmission, no public utility shall 


ed by the com 
te for the transportation 


wrvice. Unless specially author 
nike, dem 


a passengers OF pt 


or receiv ny greater rate In the eggrege 


f any message or 


nt of reasonable 
nmon carriers, 


ecial rates, or 


y officer 


ts shall 


1. $1148. Voluntary changes In rates 


(a) Uniess the commission otherwise orders, no public utility hall make 
any change in any existing and duly estat lished rate, exc pt after 
plainly state the ¢ es proposed to 


sixty days' 


ntice to the commission, which nott 
n for when the changé d rates will go into 


te made in the rates then in 


stility shell also give suc 


ad ’ 
defect. The public uu h notice of the proposed changes 


n in its discretion m iy direct. All 


ns as the comm1ssio 


to other interested per 
changes shall be shown by filing new tariffs, or supplet ents to existing 
d and in force at the U issior., fo d cause shown, may 
e er ch 


anges in rates, without 
rditions as it may prescribe 
(bo) Whenever there 1S filed with the com! 
stating a new rate, the commission may, either upon complaint 
enter upon & hearing concerning 
the decision thereon, the co 


ission by any public utility any tariff 
or upon its own 


the lawfulness of 


cotion, upon reasonable notice, 


erin: war 
such rate, and pending such hearing and 


mmission, 


, municipality for 


| 
| 
| 


Sa 


upon filing with such tariff and delivering to the public utility affected ther 
a statement in writing of its reasons therefor, may, at any time before it beces 
effective, suspend the operation of such rate for a period not longer the+ six " 


nonths from the time such rate would otherwise become effective, and an a«-- 
1 Sts 


t more than three months pendi he rate in‘ 


g the new rate was filed shall continue in force 


tablish a tempor 


unless the cor 


pe 3 s t 
aut i n e 

a sa ffeoe ' n if 

tert effect 4s pe 1 
rates to be ther er nd 

unress r € Vv 
tor 4 er ir est 1 f 4 ] tix t et rc t t ser ed * 
f lic utility nd such 1 s 1 there r ybserve ntil changed as gr 

t t 37. M SPL. 1053 11. $408 
m. §1149. Rates fixed on complaint 
not r upor mola 
1 or upon pl 

any service are st, 
provision of law, co $$ the just and reason rates 
(incl reafter ot ind in force 
and s 
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vided 
that w 
but 
and at 
May 28, P.L. 1053, art. Il §309 


sintain adequate 


Every public ut 


re ynable service end tac shall make all su 
» and impr 
proper for the acc 


it unreasonable interruptions or delay 
1all be in conformity with the regulations anc 


*t to the provisions of this act and the regu. 


2. Discrimination in service 


tee 
. > ree 
1, as to service, make or grant any unreasonable pr¢ 


No public utility st 


?..@4- 
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OPP, ee om at 


Se 9 O8 WER ae 


CPF Beg te 


ee ee 
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; 
$ 
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> 


Hise 


<oc advantage to any person, corporation, or municipal corporation, or 
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awe ot service, but nothing herein contained shall be deemed to prohibit the 
~ sughment of reasonable classifications of service. 1937, May 28, P.L. 1053, 


9402. 


am. 


tne com ission may, after rea onable notice and hearing. upon its own motion 
complaint, prescribe as to service and facilities, including the crossing 
ties, just and re asonable standards, classifications, regulations and 
>be furnished, imposed, observed, and followed t r all public 
ssonable standards for the measurement of 


eigen 


y any 


ws; prescribe adequate and ree 
e-tity, quality, pressure, initial voltege, or other concition per ing 
-~g supply of the service of any and all public u 
smination and testing of such service, @ 


oynable 
easurement 
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and all appliances used for the measune- 
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> 
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en de for the examinati 
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per for the 
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es to be observed, furnished, en 
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anges, alterations, extensions, 
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as shall be reasona 


1337, May 28, P.L. 105 
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nissior 
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and establish a system of accounts for each 

yunts shall be kept. 
shall keep 
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¥ may classify public utilities 


anner and form in which such ace 
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“ry pu 


¢»% accounts in the manner and { 


systems of accounting, 
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rm required by the co 


a Federal 
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body shall correspond, as fur as practicable, to the 


y such Federal regulatory body: Pr vided, That the commission 
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to keep and maintain sv 


y such public util ! 
ry body. 1937, May 28 et 


9 those required by any such reg 
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A “ESSIEN ALS gy 
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valuations, or other t and m 4 
t id 45 
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r entical u lost, mutilat or troyed wh i ‘ 
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or services 


days after the effective date of this act, 
t for the furt 


every pu 
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rvisory. purchasing. construc~ 
' 


s, shall file a copy of such con- 


yblic utility of any management, supe 
reof, with 


sneeTing » financing. or other service 
iforal, @ complete statement of the terms and conditions the 


igsion- 

ont public utility which shall hereafter enter into any such con- 

which shall change any such existing contract, shall file @ copy of 

ract with the commission within ten days after its execution or charge. 

mmission shall have authority at any ti every such 

e with this section, and, if after reas¢ 
d or payable the 


ed in accordance 
ine that the amounts pa 
vided for in the 
r, it shall 


me to investigate 
sable notice and 


co 


sunder are in 


services 


proof to 
, 


{ furnishing 
shall be on 


lation of act v¢ id 
| 


ified in 
fied an 


4e effective or ™ 


+h an affiliated interest. made 
; on of this act, or of any regulation or order of the 
de under this act. shall be void: and any purchase, sale, pay~ 
security. 


jssion mac 
lease, loan or e 


e, propery, ey. 
1 an affiliated interest, 


shall be 


hange of any servic 

or thing u or under any co 

ms of which shall have been breached by the affiliated interest. 
L. 1053, art. VII. $706 


sful, 1937, May 28. P.L 


yntract witt 


nder such contrac 


cominission; regulations 


of 


nistrative euthor ity 


N34). Ac 
nistrative power and authority 
> utilities doing business within this 

not inconsistant 


.pervise and regulate all public 
nake such regulations, 
e exercise of its powers OF 
1053, 


"he commission shall have @ 


The commission may f 
or proper in th 
1937, May 28, P.L 


~onweal 
the law, as may be neces sary 


under this act 


du 


t 


wa performance of its ies 


ssion to enforce act 


efore expressly enumerated in this act, 


r and authority. and it shall be its duty, 
jts regulations, orders, or otherwise, 
and the full intent thereof; and shall 
ders. The express 


ts addition to any powers hereind 


mission shall have full powe 
i carry out, by 
tad singular the provisions of this act, 


nd or modify any such re 
a this act S 


se have under any of the 


tiorce, execute, ang 


te the power to rescir gulations or or 
s of the commission 1 hall not exclude 
would otherw) 


May 28, P.L 1053, art. IX, §902 


~eration of the power 


7 Power which the com 
P {elor 7 
wistors of this act. 1937, 


nission 


orcement proceedings by commission 


opinion that any person or corporation 


ion shall be ot 
about to violate, any 


ever the corimiss 
is violating. or 1s 


g a municipal corporation, 


ra 


provisions of this act; or has done, or is about to do, any act, matter 
. thing herein prohibited or declared to be unlawful; or has failed po ig 


neglected, or refused, or is about to fail, omit, neglect, or refuse 10 Sees 4 
ad . od 
. any duty enjoined upon it by this act; or has failed, ornitted, neglected ww om 
| Hut to fai yrmi vied | owt 
or is about to fail, omit, neglect, or refuse to obey any lawful requireses cio: { 
or order made by the commission; or any final judgment, ore ‘tin iy 
) . 1 tdéer 
inca Sight nae -9 
t court, then and in every case the comn ‘sion may : ey com! 
nth irt of con »n pleas of Dauphin County, injunction. -~ > (ir, 


duties, the commission may have access to, and 


an . 
or commission of the Ce 


y political subdivision thereof. 1937, May 28, P.L. 1053, art. ix, 


sontracts; power of the commission to vary, reform or revise 


reform, or revise, 
terms, OF conditions 
y and 


4 authority to vary. 
any obligations, 
d into between any public utilit 
ich embrace oF concern 
or the grant thereof, or 

neral weil 


n shall have power an 
and equitable basis, 
hereafter entere 
municipal corporation wh 
ege. duty. oF franchise. 
d with the pu interest and the ge 


nissio 
reasonable. 
act heretofore oF 
corporation, OF 
t, benefit, priv 


se affected or ¢ neerne 


. Comm onwealth 


er the commission shall determine, after reasonable notice and he 
mn motion or upon complaint, that any such obligations, tert or 
, unre asonable, inequiteble, OF otherwise contrary or 

c interest and the general well being of the Commonwealth, the 
end prescribe by findings and order, eason- 
terms and conditic ns of suc 
e commission, shall become effec 
ar upon the parties to such contract 


sre unjus 
the publi 
, shall determine 


the just, © 
h contract. Suc h con- 
tive thirty 


1937, 


»] skeonbiaer 
able obligations. 


roft 


ed by the ord 


LL. 1053, art IX, $920 


. Complaints 


ation, oF municipal corporation having 


lic utility concerned, m 
e or omitted to be done 


person, corpor 
ter, or any pud 
act or thing don 


ay complain 
hv ony public 
i , has juris 


ommission, OF any 


st in the subject mat 


g, setting forth any 
violation, oF claimed violation, of any law which the commis 
or of any regulation or order of the commission. Avy public 
likewise may ¢ omplain 


9 administer, 
subject to this act, 


or other person, OF corporation, 
gulation or order of the co! mission, which the complainant 1s or has been 
erve or carry into effect. The commission, by 
on. 1937. 


e 
4 by the comm! sion to obs 
e the form of complaints filed under t 


his sect! 


oe mission 


495. Decisions by com 
mmission shall make and file its 
fficient 


zs and order with its opinion, dings shal) be In suf 
to enable the court on appeal, to determine the controverted question 
per weight was given to the evid- 


d by the proceeding. and whether pro 
{the commission, shall 


f the hearing, the co 


er the conclusion © 
ifany. Its fin 


A copy of such order, certified under the seal 0 
ered mail upon the person, corporation or municipal corporation 
thereof shall be given to the 


rve y regist 
st whom it runs, oF his 8 
ne proceedings. 
re as designate 
may be designate 
in the judg" 


ttorney, end notice 
or their attorney. Such order shall take 

d therein, and shall continue in force 

d therein, oF until changed or TeV oked 
ent of the commission, 
grant and 


perties to tt 
: and become operatiy 


t for a period which 


be 


ssion. if an order cannot, 
with within the time designated therein, the commission may 
», as, in its judgment. is reasonably neces sary to 
shown, 


h additional um 
n and for good cause 


suct 
sty with the order. lication 
4 the time for complian 


#1905. 


and may, On 8pP 
1053, art. 


ce fixed in its order. 1937, May 28, P.-L. 


#1398. Investigations 


The commission may, on its own motion and whenever it may be Necesan~ 


performance of 


es, investigate and examine the condition 
or any rtf r person 

vestigations ti commi 

wt may 


P.L 


‘ 
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- 
‘ 
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: 


he Department of Revenue on or before April 30 of each year, & 


like form and manner for each twelve month period beginning 
The tentative report shall set forth (i) the amount of 

e months next preceding and reported 
ved in the first three months 
formation es the 


nto t 
ase report in 
ath of each year. 
a receipt received in the period of twelv 


ng eniual report; or (ii) the gross receipts recei 


, 
“ eutrent period of twelve months; and (iii) such other in 
yanent of Revenue may require 


suired to be made, the corp ration, 


the date .'st 


ute and pay to the Depart- 
4 of twelve months 


report shal! comp 


e for the curr 


on or indiv id 


e on acct t 
pue (i) fur the sr 19 s than twenty-nine and one-third mills 
me Collar amount if its gross receipts rept rted for the entire prece jing period of 
ye co 
) for the year 1971 not less than one hundred and seventeen and 


sin the first 
other 


ar thereafter 


ss receipt rece! 


Notwithstanding § 


d each ye 
rt shall transmit 
ue for the « irrent 
4 report pursuant 


payment with 


(P.L. 180) 


The time for filing 


he Department { Revenue H re; 


defining the 


In any case where the works of any 
ion, limited 


311 be appor- 


joint-stoc k assoc! 


he taxes section sh 
ns, joint- 


pear es. ps associat is 
hips, perso! in accordance with 
or agre t for the payment of the said 
shall first look t mpan partner 


rson or persons 


to thereof, no other cory oration, ¢ 


exk association, limi ee } 


‘ for ar wr or 
s sec ra r pr 
erporation, Com) ny, COP ni 
sited pertners! person or pers 

This erticle shali be constr i to mu slities, and to impose 8 
tes upon the gross rec ive » any Municip ality owned or Ope rated public 

furnished by icipality, except 
to the extent that su sh gross 


am 


&. Section Il, PUBLIC NOTICE OF TARIFF CHANGES 


c utility to which these 


1. Unless the Commission otherwise orders, no publi 
od tariff 


(ues epply shell make any change In any existing and dul 
evcept after sixty (60) days’ notice to the public 


y establist 


' 
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i 
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t 


2. Each notice shall Plainly 
then in force, and the date on w 
(See Section II). 


state the changes Proposed 


in the tary 
hich the changes will becom 


e effective, 


b. Section VI11. DISCOUNT FOR PROMPT PAYMFN 


T AND PENALT 
PAYMENT OF BILLS 


LTIES For Te 


Every public utility that imposes Penalties upor its custome 
pay bills pron ers discounts ‘or pr 
posted and filed tariffs ar 
exact cir nstances and ccn 


ly, or allows its custom 
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bills, s 
dill 


ule setting { 


Cleary 4, 


Ons In which the 


penalties are IMposed or ¢, 
5 Te allowed. The 1a] also indicete clearly whethe P. if bites 
the date of postmark will be consi 


ered the date of Pay=.., 


«NT OF BILLS FOR AVERAGE METER ERROR 


D. ACCESS RS The pub utulity shall at all reasonable time, es 
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es, for purposes of mainter 


1ance and operation. N 


giect or ref (eM, 
part of customers to provide reaasonable a cess to their premises for the e+, 
Purposes shall be deemed to be suffi 


client cause for dis 


continuance of seryi-y 


lectric Tariff 


discontinuance of 


service 


Comp 
and to ren 


reserves the right to dis< ontinue its service on reasonable ntive 


tion of the 


Pennsylvani 


= 


e be terminated for any cause aforesaid, the 


on of thet shall become 


remove its service fr any 


ompany, will injuric 


rits service to otuer Custc 


Power, authority and jurisdiction, The state corporation commission is 
1 full power, autho 


ority and jurisdiction to Supervise and contro! the 


? 
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; 


ss a oe 


s, including radio common carriers, and all common carriers, 
powered to 


s in the state of Kensas, and is em 


, eauitie 


eqnafter defined, doing busines 

elt ; 
F wings necessary and convenient for the’ exercise of such power, authority 
ah 

weisdiction . : 


Civil action for deprivation of rights 


under color of any statute, ordinance, regulstion, custom 
subjects, or causes to be subjected, any 
urisdiction thereof to 
ecured by the Con- 


tion at law, suit 


,; person who, 
ges of any State or Territory. 
«of the United States or other person within the } 
n of any rights, privileges, or immunities § 

d laws, shali be liable to the party injured in an ac 
roper proceedin 


rs 


many s OF other p g ‘or redress. 


». 28. U.S.C $1343 Civil rights and elective franchise 
:, 2Us’ 
t™ district courts shall have origin: jurisdiction of any civil action 


sozlsed by law to be commenced by any person 


y to his person oF f roperty, or because 


right or privilege of a citizen of the U 


4) To recover damages for inju 


d States, 


ction 1985 


awe ¢epriv ation of 


f , mentioned in se 


- any act done in therance of any conspirac 


efale 42; 


yn who fails to prevent or to aid in 
4 


from any pers 
1985 of Title 42 which he hac 
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STATEMENT OF THE ISSUE 


at issue here is the asserted right to prior notice and 
ertunity to contest a propos ed termination of resi- 
,:tial utility service. Petitioner claims that residential 
» service is a property interest and entitlement to a 
of life which, by law, mus t be extended to all 
.-sumers subject cnly to reasonable conditions ; of eligi- 
‘ty and payment. And where, as in the Commonwealth 
+ Pennsylvania, that service is provided by a utility 
blie function, sub- 
to substantial regulatory contro joint beneficiary 
» created monopoly, and required to conform its 
ervice and termination pri wctices to a statutory stand- 
yd of reasonableness and regulatory review, the state’s 
-cotvement is of such substance as to subject the cor- 
soration’s affairs to the Fourteenth Amendment. Acting 
urder color of law, the corporation cannot, therefore, 
terminate residential utility service without compliance 
sith minimum requisites of due process of law. 


=rporation which is engaged in a pt 


1 
il, 


STATEMENT OF THE CASE 


Petitioner Catherine Jackson brought an action under 
the Civil Rights Act, 42 U.S.C. § 1983, on behalf of her- 
elf and all others similarly situated against the Re 
rondent Metropolitan Edison Company, 4 regulated 
ennsylvania utility corporation. Seeking damages, 1 
junctive, and declaratory relief, Petitioner has challenged 
the corporation’s pré actice of summary tern iination of resi- 


? 


dential utility service upon its allegation of nonpayment, 
ebuse, fraud, or tampering and without notice of and 
opport tunity to contest. Petitioner asserts that this chal- 
( termination procedure, pursuant to the corpora- 
tion’s Electric Tariff No. 41, fails to comply with the 
uisites of procedural due process of law under the Four- 


5 


6 


teenth Amendment to the Constitution of the Unites 
States. : 


The district court dismissed the complaint for fa 
under the Civil Rights ae 


Ch: cterl 
of internal 
by the Con 
+ at Me } 


On appe 
the d trict 
action. Peti 
where a utility corporation is engaged in a publie fune 
tion, subject to substantia] regulatory control, beneficiary 
ol a state authorized monopoly, and required by statute to 
conform its se ce and termination practices to a Stat 


Is governmer I 

} ‘ ‘ 
benef } oi au " 

4 

ind government is nx b- 
oO iLus creates ut } 
( l nd den 

e 0 CO) 


Upon review, the court of appe 
and 


1973). It viewed govern- 


the deci 


to a regulatory requirement 


ts Internal tariff regulations 


Commission. 483 F.2d at 758. 
The court also rejected Petitioner's argument that re 


] oe | +ili¢e, 2957 4 — 4 ? r ‘ 
Gential ullity service is a protected property interest to 
Which the fundamental safeguards of the Fourteenth 


Amendment apply. It therefore dismissed Petitioner's 


. , . ) } 
ol no er cern to the federal 
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SUMMARY OF THE ARGUMENT 


Under contemporary conditions and in our highly tech- 
-Sogic: il society, light, heat, power, wat er, and communi- 
stions services are = 1e necessities of life, any one of 
eich may affect health, livelihood, and life itself. ¥et 
ermmary Roserafiooe of residential utility service an- 
eyally affects countless thousands of residential utility 
isumers throughout the United States. The practice 
, characterized by impersonal bureaucracy, computer er- 
ror, inefficiency, and unresponsiveness. Its failure of 
rocedural safeguard and simple fairness leads to er- 


} 


mistaken, and arbitrary denial of service to 


citizens who can least aff wd this loss. The result is 
ing hazard to those who cannot afford the 
ay now—sue later’ remedy suggested by the court of ap- 


peals in this case. 


Utility corporations have largely avoided procedural 
sfeguards in the past because they have been uncritically 


defined as private businesses. Now, however, it is urged 
that these public enterprises are not private corp rations 


1 3: . 1 
} 


' 

in the ordinary sense of the term. A multi dimensional 
analysis of the indices of state action defined by this 
Court demonstrates that the private label is an unwar- 
ranted shield against the Fourteenth Amendment’s re- 
quirement of fair dealing. 


In the case before the Court, it is noted first that 
Metropolitan Edison is a state created, protected, and 
controlled monopoly. This government monopoly repre- 
gents a relutionship between the state and corporation 
which cannot be comyartmentalized as private or public; 
indeed, the two are merged in fact. And this merger re- 
sults in an identity of purpose and conduct and a mutual 
economic advantage from which neither publi. nor pri- 
Vate can be separated. Burton v. Wilmington Parking 
Authority, 365 U.S. 715 (1961). 


Monopoly also results in restricted access enforced by 
the state. It differs from the mere license found ; 
Moose Lod, 107 v. Irvis, 407 U.S. 163 (1972), in thss 
the direct and immediate result of government's Creatinn 
of the monopoly is a complete denial of alte ernative 
sources of utility service. The Commonwealth of Pers, 
sylvania has put the weight of its authority behind ¢. 
practices of a single corporation aud has uke 
What in the market economy is a mere refusal to en! 
into an absolute denial of a nec cessity of life. Therefore 
its monopoly has iegitimized, facilitated, and given the 


force and effect of law to that denial. 


Beyond the fact of m opoly, state action is apparent 
in the pervasive regulation of every significant aspect ¢f 
Metropolitan Edison’s business. Moreover, there js s 
cific statutory—regulatory authorization for the sum. 
mary termination practices contested here. Finally, there 
is the fact that the corporation is engaged in a publie 
oe ien in providing residential utility service in behalf 
of the Commonwealth of Pennsylvania. 


The conelusion which follows from this collective as- 


sessmen‘. is inescapable. Metropolitan Edison is not 2 


private business in the ordinary sense. As a government 
created, protected, and controlled monopoly, it is joined 
with the Commonwealth to carry out a public nurpose 
for publie benefit. It acts under color of law. It is there- 
fore held to the mandate of due process of law. Fuentes 
V. Shevin, 407 U.S. 67 (1972 
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}. THE PURPOSE OF THIS LITIGATION IS TO AT- 
TAIN PRACTICAL DUE PROCESS SAFEGUARDS 
FOR THOSE CONSI ERS WHO FACE ERRON- 
EOUS, MISTAKEN, OR ARBITRARY DENIAL OF 
RESIDENTIAL UTILITY SERVICE 

The following letter was sent to the Hartford Gas 

Company in February 1891. 


Dear Sirs: 
will move me almost to the verge 
of irritation by your chuckle-headed Goddamned 
fashion of shutting your Goddamned gas off without 
giving any notice to your Goddamned varishioners. 
Several times you have come within an uce of smoth- 
ering half of this household in their beds and blowing 
up the other half by this idiotic, not to say criminal, 
custom of yours. And it has happened again today. 
Haven’t you a telephone? 
Ys, S.L. Clemens 
—Mark Twain’s Notebook, (Harper & Row) 


\ 


Some day you 


A. Summary Termination Of Residential Utility Serv: 
ice Is An Issue Of National Scope 

As the foregoing reference to Mark Twain indicates, 
summary termination is an historical issue. It is also a 
problem of national scope whici. annually affects many 
thousands of residential customers of utility corpora- 
tions. The summary termination remedy has, until re- 
a universal practice of public utilities 


cently, been 
throughout the United States. It is dictated by a cor- 
f assets. It is charac- 


porate concern for protection of 
terized by impersonal bureaucracy held together by com- 
puters, where inefficiency and a high level of error are 
the norm and unresponsiveness the only remedy. Yet its 
failure of procedural safeguard and simple fairness leads 
to erroneous, mistaken, and arbitrary denials of utility 
services to those who cun least afford this loss. 


of notices annually. Of these, 6,000 (4% of 


f the corn 


for tra; edy, Palin roe Ge lumbia 


of seven wae awhe pleaded 
to restore bik ut 
minated 
responded, “T 
The temperature in ¢] 
intery 
caused restoratic 
corpora 
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Amicus urges the Court’s attention to the 
issues presented here, Summary denial of util; 


is an issue which extends far | beyond the Petitioner 


ratic accounts) resulted in termination. The court 
Ap] described the utility’s collection and te) 
pre ves as 


Worse than imperfect and 


f those procedures as having a potent: 
I § } 


chars 


p it 
With a collecti 

y heating service which had 
after full l payment of the account. " 


ention of an ir. “uential community 


representatin 


on of the service. Other customers of 


} 


erroneous billing 


ib tant communit} y 


Adopt ! 


ig the district court’s ey valua 


ion of the utility’s 
ictices, the court of appea 


ls concluded: 


he evidence as a whole revealed a 


ellous and impersonal attitude upon the part of the 
defendant, which 


relied uncritically upon its com- 
puter, |¢ cated in a distant city, and the far from In- 
fallible clerks who served it, and paid no attention 


rather shockingly 


the 
tion suffered termination in the face of disputed 
accounts, current accounts, admittedly 
and even accounts which had | 
intervention of ministers and i 


sons seemed capable of gaining restoration of service to 
ome of these consumers. 
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£ pe of tt, 
ity servie, 


ts 

the class of 300,000 consumers whom she represents, f. 
is an issue of societal import, 

In Toledo, for example, a_ utility corporation seryj-, 

a 

140,000 customer accounts issued 120,000 - 1. 10,000 Oy 


ag Gas of Ohio, Ine., 
F.2d 158, 158 (6th Cir. 1973). Typical of the experi- 
ences cited by the court of a pe als is that of a fathe: 


ons emplovee 
heen ter- 
The employee 
1. Pay the bill again.” Palmer at 158. 
1e man’s home reached 45° befor 


tive 


th 


been paid in full. On ly the 


per- 
t 


trae 
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to the notorious uncertainties of the postal service. 
Palmer at 158. 


In New York City, Consolidated Edison’s collection 
ag termination practice has been described by the dis- 
ict court as a bizarre “Orwellian nightmare”. There, 
» 76 year old widow, upset at a sudden and drastic in- 
ease in the amount of her electric bill, caused an in- 
tHoation to be made which resulted in the discovery 


yess 

by the utility company that her landlord had diverted 
current through her meter. Nevertheless, the higher bills 
continued for six months at which time her service was 
terminated for refusal to pay the excess amount. After 
ving in the dark for three weeks, she obtained emer- 
gency assistance from the welfare department and paid 
the bill. However, Consolidated Edison lost the check, 
re-entered the deficit upon her account, and again threat- 
ened to terminate her service. Bronson V. Consolidated 
Edison Co. of New York, Inc., 350 F. Supp. 443, 444, 445 
(S.D.N.Y. 1972). Thereupon, she obtained counsel and 
sought injunctive relief against the corporation. So 
shoddy was Consolidated Edison’s accounting, however, 
that, in defense, it asserted no record of the plaintiff as 
a customer. Bronson at 445. 


In Atlanta, a municipal water utility terminated serv- 
ice to a tenant who refused to pay his slum landlord’s 
delinquent account even though the tenant offered to pay 
for all current and future service to his residence. Davis 
y. Weir, 328 F. Supp. 317, 318 (N.D. Ga. 1971), 359 
F. Supp. 1023 (1973). In St. Paul, San Francisco, 
Presque Isle (Maine), and Boston, tenants were similarly 
terminated with: 1t warning or notice because of landlord 
failure to pay de. nquent accounts. See Jackson V. North- 
ern States Power Co., 843 F. Supp. 265 (D. Minn. 1972) ; 
Freeman v. Frye, Civil No, C-72-350 (N.D. Calif. 31 
Oct. 1972); Proceedings before Public Utilities Commis- 
sion, State of Maine, Proposed General Order 36 (Jan. 
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1974); Hanrihan v. Boston Edison Co., Civil No, q. 
38900T (D. Mass., filed Jan. 1973). 


In Denver, a husband and wife faced summary term}. 
nation at their new residence because of an arrearage at 
their former residence which had admittedly resulted 


ok) 
( 


I 


Colo. 


where the Wisconsin Electric Power 


ninates 10,000 accounts for alleged 
of its 600,000 accounts), a customer 
illing charge of $9.89 faced terminat 
service without having been afforded 
1 uty for impartial hearing to contest that 
otha, bane 3 V. Wisconsin Electrie Power Co., 466 F.2d 
638 (7th Cir. 1972) 


( 


The actions described here are typical of the numerous 
judicial and administrative cases which have litigated the 


collection and terminati 


ractices of utility corpora- 
ughout the United States during the past five 
years. Without question, these cases demonstrate that the 
erroneous, mistaken, and arbitrary terminatio 
is of societal scope. These cases demonstrate also that 
ility corporations, in their singular ante to the 
ave denoted oth the rule of fundamenta! 
tirness and the harsh impact of summary banaciuisier: 


B. Procedural Safeguards Are Necessary To Protect 
This Necessity Of Life 


are directed at the poor, the severe consequences of denial 


of utility services are often unnoticed in the larger so- 


Because summary collection and termination practices 
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aety. See generally Shelton, The Shutoff of Utility Serv- 
zg for Nonpayment: A Plight of the Poor, 46 Wash. 
1. Rev. 745, 748-752 (1971). Those who have not lived 
ander the threat of termination dismiss the fact of ter- 
mination as if loss of service were of little more conse- 
sence than loss of a 50 cent lottery ticket. See opinion 


slow at 759. Until some dramatie event such as this 
winter’s exposure deaths thrusts reality to the fore, we 
fail to recognize that loss of residential utility service 
ts an absolutely life threatening hazard to the poor, dis- 
bled. unemployed, and those of modest income who can- 


ahlec 
guitu, 


rot afford the ‘pay now—sue later’ remedy suggested by 


the court of appeals. See opinion below at 760. 
6 1 


Under contemporary conditions and in our highly tech- 
nological society, light, heat, power, water, and commu- 
nication services are prime necessities of life, any one of 
which may affect health, livelihood, and life itself. The 
loss of telephone service, for example, is a threat to life 
for an elderly person who relies upon his telephone to 
reach emergency medical assistance. Similarly, the loss 
of electrical service is a harrowing and frightening ex- 
perience to a widow in New York City. And the loss of 
heat is a threat to health and life for a mother and her 
two children who face illness and exposure after termina- 
tion of that service. 


Were utility service a mere consumer convenience, nec- 
essary for proper operation of televisions and frost-free 
refrigerators, the termination practices of Metropolitan 
Edison would not be challenged before this Court. That, 
however, is not the case. 


The evidence leaves no doubt whatever that the 
consequences of shutting off gas service inflicts hard- 
ships upon the consumer that far transcend the loss 
of driving privileges, Bell v. Burson, 402 U.S. 535 
90 (1971), delay in paying unemployment compen- 
sation, California Dept. of Human Resources Devel- 


4 
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opment Vv. Java, 402 U.S. 121 (1971), or even the 
denial of direct relief payments , Goldberg V. Kelty, 
397 U.S. 263 (1970). A person can freeze to death 
or die of pneumonia much more quickly than he » 
starve to death. Pal V. Columbia Gas of Ohin 

Inc., 342 F. Supp. 24 


Supp. 241, 244 (N.D. Ohio W.D, 197 


i 


This winter’s energy shortages have confirmed our 
soci¢ ty e upon utility services. A highly 
technological society simply cannot revert to a nin 


eleenth 


lanterns and wood burning 
~ 
fireplaces, Indeed, a shortfall of 12° 


century lifestyle of kerosen 


has resulted in 3 
severe economic downturn, loss of 250.000 jobs, anc 
stantial hardship to many Americans. Contrasting t 
tfall with the complete loss and deni: 1 which 


resu 


from termination of utility services, it is apparent 

loss of residential utility service is loss of a necessity of 
lite and a life threatening hazard. It is apparent also 
that utility service should not be denied Without safe- 


guards to consumers. 


C. Practical Safeguards Are Not 


Subversive Of 
Private Business 


right to public utility services may not rank 
ith the franchise, or 
in criminal] 


al 


vith procedural due process 
cases, On a conventional scale of liberties, 
but to the poor or disadvantaged nothing may be 
lore immediately important than fair treatment by 

who supply the needs of their daily existence. 
im F, Eich, Chairman, Public Service Com- 
n of Wisconsin, Public Power 32 (Nov. 1973) 


The safeguards advocated here are nothing more than 
practical implementation of our historic commitment to 
tal fairness and the rule of law. Due process 


, 
ts only 


to protect consumers from mistaken, er- 
roreous, or arbitrary denial of util y services. Contrary 
to the rhetoric of utility corporations, due »rocess is not 
a radi-al effort to bankrupt private busin 3. See, in this 
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yd, the argument of Consolidated Edison in Bronson, 
F. Supp. at 448. Nor is it a naive, unworkable at- 
st to institutionalize the Fourteenth Amendment man- 
, of fairness. 

not 


1 the first instance, the cost of due process is 
is a 


ly to bankrupt utility corporations because it is 
of service which can be borne by consumers through 
rate structure. See Bonbrigh,., PRINCIPLES OF 
BLIC UTILITY RATES 66 (1961). Nor is due proc- 


a radical concept except insofar as fair dealing is a 
al concept for many utility corporations. And due 
ess is not an attack upon the legitimate freedom of 
vate business. The state created, state protected, and 


te regulated m nopoly is not a traditional private busi- 
L utility corporation is 


ss in the open market. At best, a 
hybrid, more akin to a government authority than it 
in the market economy. 


is 
a competitive private business 


erefore, the utility’s ust of a 
ould not shield it from the mandate of the Fourteenth 


private business label 


mendment. 


Finally, due process is not an unworkable concept. Its 
lily demonstrated in those jurisdic- 


racticality is reac 
of review and 


ons which are implementing a variety 
earing procedures for residential utility service con- 
umers. See generally Massachusetts Department of Pub- 
¢ Utilities Regulation, DPU No. 16696; Michigan Pub- 
ic Service Commission Requlations Governii g Consumer 
ind Billing Practices (1974); New York Public Service 
Ymnrmission Opinion No. 73-16 (9 May 1973) ; Vermont 
.blic Service Board General Order 57 (1974); City of 
Youngstown Health Department Water Service Regula- 
tions (1973). See also the relief directed by the court in 
Palmer Vv. Colun bia Gas, Civil No. (72-14, N.D. Ohio, 
W.D., Memorandum and Order, 5 April 1974), and the 
Model Regulations drafted by Amicus. Model Residential 
Utility Service Regulations (National Consumer Law 


v 
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Center, Ine » Bost on, 1974). Most comprehensive of these 
are the Mic 1, Vermont, and Model Regulations which 
provide a nae ‘ informal review and impartial hea ring 
rior to termination of service, 


Ii. A PUBLIC UTILITY CORPORATION WHICH IS A 
JOINT BENEFICIARY OF A GOV ERNMENT CRE. 
ATED, PROTECTED, AND CONTROLLED MONOP. 
OLY; ENGAGED IN A PUBLIC FI NCTION; SUB- 
JECT TO SUBSTANTIAL REGULATION: AND RE. 
QUIRED TO CONFORM ITS PRACTICES TO AN 
APPIRMATIVE STATUTORY STANDARD OF REA. 
SONABLENESS ACTS UNDER COLOR OF LAW 
WHERE IT TERMINATES RESIDENTIAL UTIL. 
ITY SERVICE WITHOUT PRIOR NOTICE AND 
OPPORTUNITY TO BE HEARD 


The Issue Of Action Under Color Of aw Requires 
A Comprehensive, Multi-Dimensional Analysis Of 
The Scope, Extent, And Substance Of Government 
Involvement With Challenged Practices 
Although the opinion below first suggests adoption of 
the broad, flexible, and comprehensive approach mandated 
by Burton vy. Wih ington Parking Autin 
715, 722 (1961), 


raced a narrow, 


rity, 365 US, 
the court of appeals has, in fact, em- 
I fixed concept of action under color of 
law. Following a similar decision in Lucas v. Wisconsin 
Electric Powe) *Co., 466 F.2d 638 th Cir., 1972), 


its opinion focuses upon a one dimensional index, that 


‘ 


, 695 | 


of specifie governmental authorization for and dire: 1 
of the challenged practices of Metropolitan Edisor et 
even therc, when faced with a statute whict clearly 


satisfies that index, the court dismisses it as a mere 
notice filing requirement which does not clothe the uti- 
y's termination tariif with the force and effect of law. 
483 F.2d at 758. See hereinbelow at Part II B 3. 
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More importantly, perhaps, the court’s approach over- 
wks several additional and significant indices which 
monstrate state action in this case. It dismisses the 
.nopoly position of Metroyolitan Edison without ques- 
‘sn as to the significance of the Commonwealth of Penn- 
inia’s creation, protection, and control o* * that monop- 
Similarly, it dismisses the fact of mutual economic 
enefit which is conferred upon the utility corporation 
ad the Commonwealth by statute. It does not recognize 
ne pervasive regulatory scheme which necessarily in- 


yiVa 


ives the state of the challe nged practices of Metro- 
olitan Edison. And it ignores the fact that the utility 


{ 
erporation is engaged in a public function. In short, 


se court of appeals has eschewed the multi dime nsional 
proach of Burton and has dismissed or ignored these 


everal indices of state action which are relevant to its 


The issue of action under color of law is not so lim- 
; the court of appeals would have it. There is no 
test or index which is to be applied to consumer 
tye process actions. Rather, state action is a function 
a range of factors which colle ctively demonstrate the 
a 4 sei and substance of government eee taim 


eiagatraig in, and relation to challenged practices. 
is the rule of Burton and its most recent restate- 
ment, JJoose Lodge 107 V. Irvis, 407 US. 168, 72 
(1972). See also United States v. Guest, 383 U.S. 715, 
723-725 (1966). And among the recognized factors 
which are relevant to this action are monopoly and 
tconomie interdependence, Burton, Moose Lodge; sub- 
stantial regulation, American Communication Assn. C.1.0. 
Vv. Duuds, 33) U.S. 382 (1950), Public Utilities Coinmis- 
sion V. Pollak, 343 U.S. 451 (1052); direct governmental 
authorization or shakes deinen for challenged conduct, 
Pollak. Evans v. Newton, 382 U3. 296 (1966), Reitinan 
¥ Mulk y, 8387 U.S. 369 (1967); and publie function or 
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governmental purpose, Marsh v. Alabama, 326 U.S 59} 
(1946), Burton. 


The courts of appeals’ approach is clearly inconsister 
with the decisions of this Court. The opinion below da 
clines comprehensive consideration of everv variable Whidt 
is relevant to the issue of the terminat on practices yf 
Metropolitan Edisor. Had the court given substa) 
view to each of the indices set forth herein. 
nave been compelled to the conclusion that the involyeme- 
of the Commonwealth constitutes action under color cf 
law and t ( e subjects Metropolitan Edison to tp. 
Fourteenth Amendment requirement of fairness and dye 
proce OL law 


b. A Comprehensive Analysis Of State Action Should 
Consider The Relevance And Collective Sigi ificance 
Of Monopoly, Mutual Economic Benefix, Substantial 
Regulation, Statutory Authorization, And Public 
I'unction 


Notwithstanding the private busines 


court of appeals has seized as a shield for Metropolitan 
Edison, it is eviden hat substance belies both the 
Metropolitan Edisor 
.: . ' 


is not a private business in the ordinary meaning © 


that term. It is, rather, ’a government monopoly er 


in the public function. It shares a structural and ee 


the Commonwealth of Penr- 


controlled and protected fr 


oss by the Commonwealth of 
Pennsylvania. Moreover, it is pervasively regulated in 


evel enificar of its business. In short, neither 
the u y co nor government can be separated, 


one from the other. Therefore, the residential termin2- 
tion practice of Metropolitan Edison carries the force and 


1 } 1 . . | 
her than tne mere economie force and 


te act. It is action under col 
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1. Metropolitan Edison And The Commonwealth 
Act As Joint Participants In And As Joint Eco- 
nomic Benenciaries Of A Government Monopoly 


Yetropolitan Edison was chartered and issued a cer- 


feate of convenience, in the first instance, to serve the 
slic interest rather than the private interests of its 
corporators. Unlike the private corporation, it exists 
tely at the will of government. 66 P.S. § 1171. Unlike 
ee private corporation, it holds an exclusive franchise 
and is not subject to competir..a 


its service area 
66 P.S. 


ls of the market economy. 


a { 
it 
(21421 et seq. Unlike the private, corporation, it is guar- 


|: 
siteed a fair rate of return by the state’s reguiatory 
este structure. 66 P.S. S$ 1141-1148. Unlike the private 
orporation, it functions under pervasive *.atutory and 


ngulatory controls whicl far exceed those to which pri- 


sate business is subject. 


mpetition, and influence govern the 


“en market and stinguish private action from govern- 
ment action. These private controls further distinguish 


from the closed market in which a 


che market economy 

ublic utility operates. It is government which has estab- 
shed the closed market, which controls access to and 
regulates it, 


“> 


ation in the market, which substantially 
and which is the source of economic influence in the 
market. Moreover, it is government’s grant of monopoly, 


ian private investment, which is the basic source 


ener 


of a utility’s existence, funding, and profitability in that 
market. The utility monopoly thus re;.esents a basic re- 
structuring of the market from private to government 


control. 


This government monopoly may be viewed as analogous 
i©a municipal utility, government corporation, or govern- 
ment authority. Each of these functions in a closed, 
rovernment m. “'ct. In each, it is the government char- 
ter, franchise, or monopoly which is the source of the 
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entity’s existence. While each may be the object of s; 


stantial private investment, that inves stment is prediga: 


upon the entity’s possession of an exclusive char, 
franchi or monopoly. And to the extent that LOVE 


ment is the source of the entity's ¢ sistence and contry] 


a r¢ act ol government where fundamer: 
r ( issue 
v ‘ | 7 
Cou We ibd 
Ch LOGS count 
W 3 ' , 
4 ’ i 
, e |} ; 
F. Supp. at 321 {n 


At the very least, the government monopoly represe 


etween the state and corporation \ 


private or public; indee 


the two are 1 Stanford y. Ce Servic 
Co., 346 F. Su; 717, 22 (D. Kan. 1972): Bro 


. I} rh 


Vv. Con luted Edison, 350 F. Supp. at 445 


Northe tes Power Go., 459 ] 2d 566, 569-570 (S: 
05 

Ulr. 1972 I 

Y) ea conduct 


t that 1 Su 
ai 
public pur; | 
i nis the a 


av insinuated itself into a position of interdene 


Y 
th the [corporation] that it must be recognized as 3 
juint participant in the cha lenged activity, which on ti 
account cannot be considered to have been so purely pi 
hout the scope of the Fourteen 


Amendment”. Buity; 365 U.S. at 275. 


Beyond this interd pel. once, there is a further, per- 
ich rises from the fact 


governnjent monopoly, that of restricted access enfo} reed 


Y 
} 
+ 


ol 


« the state. Monopoly differs from the mere license 
und in Moose Lodge in that the direct and immediate 
«sit of government’s creation of the monopoly is a com- 
-e denial of alternative sources of utility service. In 
_atrast to the finding in Moose Lodge, Catherine Jack- 
- has no opportunity to take her business elsewhere. 
2 Commonwealth has put the \ of its authority 
.sind the practices of a single corporation and has 
nsformed what in the market economy is a mere re- 
'-:a] to deal into an absolute denial of a necessity of 
Lodge, 407 U.S. at '77, Its monopoly has 
: facilitated, and given t 
« to that denial. The exercise of the state created 
ver to effect that denial is therefore ion under 
tor of law. Its arbitrary exercise is a denial of due 


wht 
velght 


e force and effect of 


srovcess of law. 


Finally, it should be noted that this government mo- 
rapoly also generates mutual economic advantage to the 
srporation and the state. The h nefit to Metropolitan 
tdison is apparent in its exclusive franchise and guar- 
snteed fair rate of return. 66 P.S, $$ 1121, 1122, 1123, 
1141, et seg. Unlike the private business, Metropolitan 
Kdison is not subject to vagaries of the open market. 
insulated from competition and the risk of a market 
economy, it is the beneficiary of substantial economic 
advantage in the form of a favorable balance sheet as- 
sured by government. Sivmilarly, the advantage ‘) the 
Commonwealth is undeniable. Not only does the state re- 
teive the substantial benefit of general corporate income 
taxes levied upon utilities, but, more importantly, the 
Corimonwealth is the direct beneficiary of special tax 
venues from the gross receipts tax which is levied 
exclusively upon public utility corporations. 72 P.S. 
SiC 1. 


The court of appeals has erred in ignoring the signifi- 
cance of monopoly and economic benefit. This Court’s 


ee 
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decisions have attributed prime importance to these ; 
dices of public action. The lower court’s dismissa} . 
these factors as unrelated to the issue of the Comr 
Vealth’s relation to challenged conduct cannot 
the face of Burton, 365 U.S. at 723, 724, and Mo: 
Lodge, 407 U.S. at 174, 177. See also Ihrie V. North 
States Power Co. 459 F.2d at 568, 569. The inter’ 
pendence evidenced by monopoly and economic advan 
is action under color of law. 


F 
Stand ; 


2. Government Is Directly Involved Where Th, 
Utility's Termination Tariff Has Been Frame, 
Pursuant To A State Standard Of Reasonah's 
ness And Is Subject To State Review, Authoriz 
tion, And Approval 


The court of appeals held that Metropolitan Edison’ 
termination procedure is merely the product of interns 
corporate action without acquiescence of or authorizatic: 
by the Commonwealth of Pennsylvania. The only state 
involvement found by the court is a Public Utility Com: 
mission regulation, Tariff Reg. No. VIII, which requins 
utility ecrporations to set forth the conditions of service 
terinirstion for nonpayment of accounts. This require 
ment, tre court ruled, is not sufficient state involvemen: 


bilave 
to satisfy the state action requirement. 483 F.2d at 738 


Tariff Reg. No. VIII, however, is not the only state 
regulation to be considered here. Not only has the cour: 
ignored the fact of pervasive regulation, but it has over 
looked specific statutory authorization for the challenged 
practice. ne Publie Utility Code, 66 P.S. § 1171. state 
inter alia: 


Subject to the provisions of this act and the regula- 
tions or orders of the {Public Utility] Commission. 
every public utility may have reasonable rules and 
regulations governing the conditions under which it 
shall be required to render service 


, 
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»ether with filing requirements of Tariff Reg. No. VIII, 
2 statute subjects utility regulations governing condi- 
wr of service and termination to the regulatory author- 
: of the Public Utility Commission. It requires the 
“uty to adopt regulations acceptable to and to be ap- 
“ayed by the commission. It mandates a statutory stand- 
.-| of reasonableness. It subjects the corporation’s reg- 
estions to the enforcement and compliance authority of 
ss commission. 66 P.S. §$ 1341, (218, 1347. 


Pursuant to section 1171, Metropolitan Edison has 
-mulgated Electric Tariff No. 41 which provides its un- 
zeked authority to terminate utility service for alleged 
ssnpayment, abuse, fraud, or tampering. This tariff has 
«on formally presented to the Public Utility Commis- 
sn under its requirements governing submission of pro- 
«sed tariffs. Tariff Reg. Nos. I, II. And, it has been 
axepted and approved pursuant to the affirmative statu- 
try requirement, 66 P.S. $1342, which directs the com- 
~tsion to enforce all prov.sions of the Public Utility 
‘ude, including the reasonableness standard of section 
71. 


It is evident that section 1171 directly and_ signifi- 
antly involves the Commonwealth with the challenged 
sractices. The statutory provision goes far beyond the 
simple notice-filing requircment of Tariff Reg. No. VIII 
cited by the court: the Public Utility Commission is to 
2-fne the standard of reasonableness; it is to review pro- 
«sed regulations; it is to accept or reject these regula- 
ions, Once having required, reviewed, accepted, and 
approved the challenged tariff, the commission has vested 
Tarif No. 41 with the apparent authority of the Com- 
monwealih ond clothed the termination practice with the 
tegitime aw and an authority which could not other- 
wise be eae used apart from compliance with sections 
N71, 1842 and Tariff Reg. Nos. I, II. Therefore, the 


Cae . ‘ rn F ° 
tariff is no less an index of specific authorization than 


. 
‘ 
' 
‘ 


was the termination statute recognized in Palme Vv. C 
lumbia Gas, 342 F. Su pp. at 245, or the regulator 
agency’s approval in Pollak. 


[W]hen authority derives in part from governmen:’ 
thumb on the scales, the exercise of that power ty 
comes closely akin, in some respects to its exere’, 
by government itself. Public Utilities Commissit 
Pollak, 343 : S. 451, 462, n.8 (1952) 


+ 
*t 


Compar Moose Lodge, 407 U.S. at 175, whe re the ere We 

no direct or specific governmental authorization for th 
discriminatory conduct of the privat € club. In that cas 
the Commonwealth's involvement was limited to a gener 


lic ensing r¢ quirement, 


It may be argued in rebuttal that the commission hx 
not form: uly ratified Metropoliton Edison’s Tariff No. 4: 
and therefore has not specifically approved its substane 
That argument is without merit. The commission is und: 
a statutory mancate to review proposed tariffs for cor. 
pliance with section 1171. 66 P.S. ss 341, 13842. Wher. 
er the review is a formal or informal process is irrelevant 
to the issue of specific authorization. Certainly, ther 
exists no rule which would have the issue of specitic au- 
thorization turn on a distinction between formal and ir: 
formal review. It is enough that the tariff has been si 
mitted, as required, for review and approval. Not havinz 
been rejected forma ly or otherwise, the tariff is in effec: 
and carries the approval and authority of the Commor- 
wealth as a tariff which meets the statutory standard of 
reasonableness. Without that approval and authority, it 
would | 


c 


lave no force and effect and could not serve 2s 
justification for Met ropolitan Edison’s termination prac 
tices. 
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3. Government Is Directly Involved I.2 The Chal- 
lenged Practices Of The Monopoly Which It 
Pervasively Regulates 

Metropolitan Edison is not the typical business entity 
shich is subject to some regulation by the state. Rather, 
vs general man: rerial function is subject to substantial 
=vernmental intervention and control by statute, ad- 
-inistrative regulation, and the Public Utility Commis- 
gon, Subject to statutory regulation under the Public 
Utility Code are its rates, 66 P.S. $$ 1141 et scq.; serv- 
; and facilities, 66 P.S. §$ 1171 et seq.; termination 
service, 66 P.S. § 1171; accounting and budgetary mat- 
3, 66 P.S. $§ 1211 et seq.; securities and obligations, 

1241 et seq.; relations with affiliated interests, 
25 PS. $$ 1271 et seg. Subject to administrative regula- 
tion by the Public Utility Commission are its tariffs, de- 
payment anc termination proce- 
systems operation, 


we 
f 
4 
sor 
ath 


9 
» 


rosits, service charges, 
dures, discounts, complaints, records, 
testing, electric cooperative associations, accounts and rec- 
ords. 66 P.S. $$ 452 et seq.; 66 P.S. $$ 1341 et seq.; Penn- 
rivania Public Utility Rules And Regulations Governing 
Matters Pertaining To Tariffs (1962); Pennsylvania Pub- 
lice Utility Commission Electric Regulations (1968). 


Government intervention and control of Metropolitan 
of pervasive. The corporation can- 


Edison is nothing short 
any business as a public utility 


not operate or transact 
without statutory authorization. Every significant part 
of its business as a utility is subject to comprehensive 
statutory and administracive regulation which reaches 
well beyond that to which a business corporation in the 
open market is subject. And broad enforcement authority 
is granted to the Public Utility Commission to compel 
corporate compliance with the Public Utility Code and 
regulations. 66 P.S. §§ 452 et seq.; 66 P.S. §$ 1841 et 
eeq.; 66 P.S. §§ 1491 et seq. 


This Court has repeatedly reco 
as a primary index of action under color of law. Whe: 
the state is “entwined in the management or contro]” , 


an entity or where that entity derives power from 4}, 
state’s regulatory intervention, it remains subject to 4, 
restraints of the Fourteenth Amendment. Evans V. New 
ton, 382 U.S. 296, 301 (1966) ; American Communicat 


i0r 


Qi 


> 
sm. Cl.0. Vv. Douds, 339 U.S. 401 (1950). 
bee ’ 


Ss 
respite 
c 


¢ 
“4 M ) r Pine Be » 5) TQ . 
les Commission V. Pollak, 040 U.S. at 4652 


several federal courts have adopted perva. 
Sive regulation as « key factor in the determination cf 
action under color of law. Notably, the Court of Appea's 
for the Eighth Circuit has applied this index to a utility 
corporation’s termination practices. Jhrke v. 

Strtes Power Co., 459 F.2d at 568. That court adopted 
the concurring opinion in Kadlee v. Illinois Bell Tele. 
phone Co., 407 F.2d 624 (7th Cir. 1969): 


d 
Norther 


[I]t may be possible to demonstrate that a privately. 
owned publicly-regulated utility or carrier or similar 
entity has a sufficient nexus with or dependence or 
a state as to make some of its actions under color of 
law. Some of the factors which should be considered 
are whether (1) the entity is subject to close rez: 
lation by a statucorily-created body, (2) the regula- 
tions filed with the regulatory body are required to 
be filed as a condition of the entity’s operation, (3! 
the regulations must be approved by the regul: 


body to be effective, (4) the entity is given a ¢eta 
or partial monopoly by the regulatory body, (5) the 
regulatory body controls the rates charged and cr 
specific services offered by the entity, (6) the actions 


of the entity are subject to review by the regulator 
1 


body, snd (7) the regulation permits the entity to 
perform acts whiecn it may not otherwise perform 


Without violating state law. There may be othe: 


Acly ° 
factors to be considered besides those here enumer- 
ated. The enumeration here of particular factors 


means that less than all may be sufficient to show 
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color of law in some cases and that nothing less than 
all may be required in other cases. Each case will 
depend on its facts. 407 F.2d at 628. See a Pal- 
mer V. Columbia Gas, 342 F. Supp. at 245; Stanford 
v. Gas Service Co., 346 F. ote 147%; Toi, 122..{D. 
Kan. 1972); Bronson v. Consolidated Edison Co., 
350 F. Supp. at 445, 446; McQueen v. Drucker, 438 
F.2d 781, 784-785 (1st Cir. 1971). 

Yetropolitan Edison meets the substantial regulation 


requisites suggested by the concurring opinion in Kad- 
«and adopted py Zhrke and related cases: (1) the co: 
eration is subject to close regulation by the Publie 
ty Commission; (2) the corporation must file its reg- 
tions with the Public Utility Commission as a condi- 
sn of operation, 66 P.S. $3 1142, 1171; (3) these regula- 
ns must be approved by the Pubiic “.ility Commission 
‘) be effective, 66 P.S. § .171; (4) the corporation is the 
‘eneficiary of a state granted monopoly in its service 
srea, 66 P.S. $$ 1121 et seg.; (5) the corporaticn’s rates 
sd services are controlled by the Publie Utility Com- 
vision, 66 P.S. §$ 1141 et seqg.; (6) the corporation’s 
utivities are subject to review by the Public Utility 
“emmission, 66 P.S. $1171; (7) the corporation is per- 
sitted to engage in business us a public utility and 
opoly which it could not undertake without govern- 
cent authorization. 


The opinion below dismisses the fact of p2rvasive reg- 
slation as insufficient to link the Common wealth to the 
enduct of Metropolitan Edisou. The error in the court's 
idgment is its failure to consider substantial regula- 
“on in the context of a range of variables which col- 
ectively demonstrate state action. Substantial regula- 
~on does not stand alone. In particular, the combina- 
“on of government regulation, government monopoly, and 
‘cific authorization is the direct nexus between the state 
«nd what otherwise might be private conduct. Here it 
‘an be said that the fact of regulation, monopoly, and 
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specific authorization is such governmental interven: 
as to make joint venturers of the state and the Utilisy 
Moose Lodge, 407 U.S. at 177. Again, there is that in. 
dependence and identity which cannot separate pri 
from public. 


ad 


1. Government Is Directly Involved In The Buc 
ness Of Regulated Utility Corporation Whiet 
Is Engaged In A Public Function 


In contemperary society, government has assumed 
creasing responsibility for provision of basic servic 
to the community. Among these are utility services whict 
because of cost, technology, or the like, are not genera!) 
lable to the public without intervention of the stat 
Often government has undertaken to provide these bas: 


Vass 


ave 


services through its own resources as in the case of 3 
licipal utility or a state chartered tility authori: 
ernutively, the state may charter a corporation to pm 
vide these services through a certificate of conveniences 
In either case, the utility is engaged in a public service 


55 


and is subject to government regulation and control. 


Whea the state has made the political determinatic: 
to provide, control, or regulate a basie service, it is ths! 
decision which defines a public function and gives rise to 
state action. It is that decision which marks the trane 
formation from private business to publie purpose. “Ths* 
is to say, when private individuals or groups are er 
dowed by the State with powers or fun Te govert 
mental in nature, they become agencies or instrumental 
ties of the State and subject to its ontetibuslocs limi: 
tations.” Hvans v, Newton, 382 U.S. 296, 299 (1966). 
See also Marsh yv. Alabama, 326 U.S. 501 (1946). 


This public function rule is not simply the creation ¢! 
recent American law. Its origin lies in our common la* 
tradition where, historically, the state exercised a regu 
lutory function over those businesses and professions 
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uh supplied scarce goods and services to the com- 
sity. Those who provided such goods and services, 
asher tradesmen, physicians, innkeepers, or ferrymen, 
2 held to a common law standard of fundamental 
mess. See Note, Constitutional Safeguards For Pub- 
- Utility Customers: Power To The People, 45 N.Y.U. 
- Rev, 492, 49f-597 (1973); Tlardi, The Right To a 
raring Prior To Termination of Utility Services, 22 
: Talo L. Rev. 1057, 1061-1068 (1973). 


Regulation of businesses engaged in public services 
es carried over in American law, Munn V. Illinois, 94 
“$113 (1876), and is apparent in regulatory contro! 
? public utilities which has been in effect from an early 
«ried of our history. See Note, supra, 48 N.Y.U. L. Rev. 
497; Bonbright, supra at 5-7. It is demonstrated also 
= numerous judicial opinions which have he'd that reg- 
“sted utilities are affected with a public purpose and 
ye therefore held to a standard of fundamental fatr- 
wg, now recognized as due process of law. Columbo V. 
rer sylvania Public Utility Commission, 159 Pa. Super. 
$33, 48 A.2d 59 (1946) ; Ihrke v. Northern States Power 
», 459 F.2d at 569; Palmer v. Columbia Gas, 479 
79d at 165; Davis v. Weir, 328 F.Supp. at 321; Stan- 
turd y. Gas Service Co., 346 F. Supp. at 722; Bronson V. 
Consolidated Edison Co.; 350 F. Supp. at 446, 

It is clear that Metropolitan Edison falls within the 
sublic function index of action under color of law. The 
Commonwealth of Pennsylvania has assumed responsi- 
‘ility for provision of electric utility service. It has 
granted a certificate of convenience to Metropolitan which 
requires the corporation to serve a clear public purpose. 
i: subjects the corporation to extensive regulation and 
requires compliance with a statutory standard of reason- 
ableness. It hus designated Metropolitan Edison as its 
exclusive agent in York County and requires the cor- 
ration to serve 300,000 residents in behalf of the Jom- 
monwealth, 
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C. A Comprehensive Analysis Demonstr 
Under Color Of Law In This Case 


This multi dimensional analysis demonstrates the 
stantial participation, relation, and involvement of 
Commoawealth of Pennsylvania in the challenged pr... 
tices of Me : 


in Edison. Eyery recognized index » 
state action is satisfied in substantial fashio 


dependence and joint venture Which is born o 


ervasive regulation, and the specifie a 


] I 
Tariff No. 41. These are bolstered by mutual 


vantage to the cor and the state as \ 
ion’s eng nt in a publie function for th, 
benent and in behalf of the Commonwealth. 


The conclusion Which follows from this 
sessment in ine capabl 


able. Metropolitan Edison iS not. 
private business in the ordinary sense. It js joined wi: 
{ 


Ollectiv 
COlMeCii Ve 


sovernment to carry out a public purpose. It acts und 


olor of law and is therefore held to the mandate of ¢- 


¢ 
process of law in the termination of residentiz) 


tule 
service, 


Il. A UTILITY CORPORATION WHICH TERMINATES 
RESIDENTIAL UTILITY SERVICE UNDER COLOR 
OF LAW IS REQUIRED By THE FOURTEENTH 
AMENDMENT TO PROVIDE NOTICE AND OPPOR. 
TUNITY FoR IMPARTIAL EVIDENTIARY HEAR. 
ING PRIOR TQ 1 ERMINATION 
As noted at Part I, the purpose of this litigation is ts 
attain practical due process safeguards for those core 
sumers who face erron us, mistaken, or ar] itrary denia! 
of residentia] utility service. This is nothing more thar 
implementation of our historic commitment to funda- 
meatal fairness and the rule of law: it iollows from ree 
ognition of residentiz] utility service as a protected prop 
erty interest which is subject to those procedural saf* 


guards mandated for entitlements to necessities of li 


ates Aclig 7 
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4:4 to make practical implementation of this mandate, 
rnteus advocates & substantive, pretermination notice 
-sirement coupled with a right to informal company 
«jew of disputed issues and a right to impartial review 
fore the regulatory agency. 


a 


A. Utility Service Is A Property Interest And Entitle- 
ment To A Necessity Of Life Emcompassed Within 
The Fourteenth Amendment’s Protection 


{Due process], unlike some legal rules is not a tech- 
nical conception with a fixed content unrelated to 
time, place, and circumstances. Expressing as it does 
in its ultimate analysis respect enforced by law for 
that feeling of just treatment which has been 
evolved through centuries of Anc'’o-Amevican con- 
stitutional history and civilization, “due process” 
cannot be imprisoned within the treacherous limits 
of any formula. Joint Anti-Fascist Refugee Com- 
mittee V. “IeGrath, 341 U.S. 123, 162 (1950) [Frank- 
furter, J., concurring]. 

Recognizing that much of the wealth in this nation 
tikes the form of government granted entitlements, this 
Court has rejected a narrow application of due process. 
While noting that subsidies, broadcast licenses, utility 
xrtificates of convenience, tax exemptions, public as- 
tistance, and unemployment compensation do not fall 
thin traditional common law concepts of property, the 

+ has nevertheless applied Fourteenth Amendment 
prrtection to all such interests. See generally Goldberg V. 
Kelly, 897 U.S. 254, 262, n.8 (1970); Bell v. Burson, 402 
WS. 535 (1971). 


The Fourteenth Amendment’s protection of “prop- 
erty”, however, has never been interpreted to safe- 
guard only the rights of undisputed ow nership. Rath- 
er, it has been read broadly to extend protection to 
any significant property interest, Boddie v. Con- 
necticut, 401 U.S. 371, 379 (1971), including statu- 


, 


OL 
tory entitlements, Fuentes vy. Shevin, 407 US. ¢ 
86 (1972), iin 


Residential] utility service js within this broa 
Instance, it is a necessity of high ¢ 
be deferred, See the report ¢ 


A TaN eh ee acne eat pe rl 


for Metropolit in Studies, Let Th. 


avs moO 
(1974) ‘e 


7-8, . ft 
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poor | Pay In excess of 7° 
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° 
in ‘ 
66 : 
censes, or certificates of convenience, it is a ; 
ra Se yes % at ee 
Inter sudject to the Fourteenth Amendment 
tn Amendment = 
Dee) 0 recoga) ed by federa] courts See for es 
, y } ; , ’ : ; 
Pa V. Colun 12 F. Supp. at 244 
Ir _ , Y € . , 2 
LoD: Sta "cl eC 0., 346 I Supp, 
Bronson v. Co son Co., 350 F. Supp. at 447 § 
As such, reside nual utility service cannot. be termi ; 
Without due process of Jay ‘ 
> » Dunas ¢ : ? * ? 
B. Due Process Of Law Requires Notice Ard Opper- 4 
tunity To Contest Prior To Termination Of Utility 
Service 
VJ \ ) . } ‘ * Hi > 
For more than a century the central meaning c? : 
7 wl y . 
procedural due process as been clear: “Pa : 


Wi | are to be : ] 


ected .re entitled 
hey may enjoy that 


‘ 2] 
heard, and in erder that t 
they mut be notified. Baldwin y. Hale, 68 US i 


CBs Ae Re tight to notice and a is 

to serve its fil] purpose, then, it is clear ; ; 
be granted at a time when the deprivati 
b prevented, Fu, ites V. She in, 407 US. 
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fhis defi..itive declaration affirms the basic principle 
t due process of law requires prior notice and oppor- 
ity to be heard. Time and again, this rule has been 
ed and applied to all significant property interests, 
ther characterized as traditional property forms or en- 
ments. “[Ijt needs no extended argument to con- 
that absent notice and a prior hearing . . . this 


lgment . . . procedure violates the fundamental 
‘ciples of due process.” Sniadach v. Family Finance 
y., 395 U.S. 337, 341, 342 (1969). “[O nly a pre- 
ination evidentiary hearing provides that recipient 
1 procedural due process.” Goldberg v. Kelly, 397 U.S. 
39. “{The] root requirement [of due process ;] that 
inctvic ual be given an opportunity for a hearing 


ve he is deprived of any significant property interest 
fey Boddit ' Connecti« ut, 401 U.S. at 373 ), 


o the extent that entitlement to utility service is a 
ificant pro; erty interest. therefore, this Court’s deci- 
3 clearly require notice and opportunity to erntest 
r to termination. 


[Njo later hearing and no damage award can undo 
he fact that the arbitrary taking that was subject 
to the right of procedural due process has already 
occured. “This Court has not... —— ced the 
general proposition that a wrong may be done if it 
can be undone.” Fuentes v. Shevin, 407 U.S. at 82 

eaching a contrary conclusion on the question of the 
tance of due process, the court of appeals has legiti- 
d a pay now—sue later remedy, citing Flora v. U.S. 
U.S. 145 (1960) as its authority. That decision, 
ever, is inapposite because it involves tax collection, 
atter frequently recognized as within the extraordin- 
situation exception to the prior hearing rule. Fuentes, 
U.S. at 90-92, n.24. To apply this exception, there 
t be a showing that summary seizure or denial of 
erty is directly necessary to secure an important gov- 
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ernmental or general public interest; that there is Speciy! 
need for prompt action; and that the person initiating ¢, 
is a government officer who determines, withir, , 


y drawn statute, that summary seizure or den‘; 


d u subjective instance. Thus, while summan 
eizure n ay riate to collect the internal TeVer ye 
of the U: 1 State it is not justified in the r 
dential utility context where there is no importan . 
ertunent interest to be served, no special need, and no Por. 
ert nt offi to j he need for summ: 
! on. And no Was offercu ora 
belo Ther2fore appeals’ conclusion ‘5 


C. Metropolitan Edison’s Termination Practice Fai 
The Basie Requisites Of Due Process 


in its Electric Tariff No. 41, a general statement of th 
corporation’s unchecked right to terminate residential utz- 
ity service upon it. all »f nonpayment and afte: 
“rsensonable ne f iff provides no 


it has been 


the court of peals a nt with a pa 

later approach to due process of law. Jacks¢ 

at 763. It requires little inquiry to conclude that Tar! 

No, 41 ¢ not meet the basic requisites of due proces 
The on practice absolutely fails due process it 

that there is no notice of the right to contest. While t¢ 

utility does give notice of its intention to terminate ser 

ice, that notice is but a threat and no notice whatsoever : 

tT? 


the sense of due process of law. Mullane v. Hanover Beri 
and Trust Co., 339 U.S. 806, 315 (1949): Armstrong \ 


Manzo, 380 5. 545, 550 (1965). 


The company’s shut-off notice does not provide 
customer with the information he needs to quick; 


, ee ’ . m be 
und intelligently take available steps to prevent th 


ear 


it ae Me mene me ee eed @ceeon + /* eee areginner 
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threatened termination of service. No mention is 
made in the notice of the fact that a dispute con- 
cerning the amount due might be resolved through 
discussion with representatives of the company... - 
The single reference to making “satisfactory arrange- 
ments” cannot be construed as informing a customer 
of his right to continued service pending a hearing 
if he disputes the accuracy of the bill or the propriety 
of the shut-off notice. {T]he notice does not inform 
the customer of any rights whatever. In short, the 
company’s termination notice is, in the context of 
constitutional law, virtually no notice at all. “But 
when notice is a person’s due, process which is a mere 
gesture is not due process.” Mullane, 339 U.S. at 
815. Palmer V. Columbia Gas, 479 F.2d at 166. 


%e termination practice further fails due process in 


<3t there is no prior opportunity to contest of which the 
rporation might give notice in the first instance. 


Although there appears to be an inhouse investigative 
--cess for review of consumer complaints, it is so in- 
-mal that consumers are not notified of its existence 
‘or are Metropolitan Edison’s collections employees re 
zired to refer disputed issues to this review process. 
“or are consumers afforded an opportunity to participate 
3 the investigation. And in no case does the consumer 
save a right to this review, limited though it is. More- 
ser, the consumer has no right to continued service 
sending the review. 


In short, Metropolitan Edison’s termination practice 
mannot comport with the most e/ mentary notion of due 
steeess of law. It is a practice which is governed by a 
.ngular concern for protection of assets, which is prem- 
.d upon a patronizing benevolence, which assumes the 
onsumer’s liability, and which ignores the rule of funda- 


ment 


sntal fairness. That is not due process of law. 


3 a ; 
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CONCLUSION 


Amicus urges that the judgment of the court of 3 


Pe 
peals is error. Metropolitan Edison acts under color v 3 


law and should be held to the mandate of the Foun 
teenth Amendment. The decision below should t be rever: 


Respectfully submitted, 
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Petitioner’s complaint fails to state a cause of 
action upon which re}: f£ may be granted because 
the termination of service to which her complaint 
is directed was not of service to her ....... eas 


In adopting and filing with the Pennsylvania 
Public Utility Commission its general rules and 
regulations and in administering such general 
rules and regulations, Respondent did not ‘‘act 
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COUNTER-STATEMENT OF 
QUESTIONS PRESENTED 


Whether a complaint which seeks to enjoin the 
:ation by Respondent of electric service to premises 
| by the complainant fans to state a cause of action 
42 U.S.C. § 1983 when Respondent’s customer 
nother person (not related to complainant) who 
ot paid previous bills for service and who no longer 
ied such preniises. 


Whether the termination of electric service | y 
vestor-owned electric utility pursuant to its ows 
and without express authorization by any State 
y constitutes action taken under color of State law 
ie purposes of the Fourteenth Amendment and 42 


. § 1983. 


SUPPLEMENT TO PETITIONER’S 
STATEMENT OF THE CASE 


two respects, it is necessary to supplement Petitioner's 


nent of the case: 


Petitioner states that she has been a ‘‘a residentis) 
y customer of Respondent Metropolitan Edison Cor 


since March 1969 * **’’. 


e record shows that Petitioner testified that she was 3 
mer of Respondent from March 1969 until Septembe 
170, when ‘‘the electric was disconnected in my name” 
). 22-23); that, on September 22, 1970, she went out t* 
, a telophone call to Respondent to inquire about the 
nnection and had been advised that service had beé* 


nnected for non-payment (App. 24); 


. . ¢ ot 
rted coming in James Dodson’s name’’ (App. 23-+3 


that when she 
ned, 45 minutes later (App. 31), the electricity hs- 
turned back on and that thereafter bills for servis 


Ce eet ee eee ed 
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that she had no knowledge of whether the bills in the name 
of Dodson were ever paid (App. 24) but that she pean 
that he had made such payments (App. 32) ; that Dodson had 
resided in Petitioner’s nouse from March 1969 until re a 
1971 but was neither a co-owner or tenant (App 26) ; that, 
during the period September 22, 1970 through Octobe iL, 
1971, Respondent had not paid any bill for Matter ian 
_— i! 83 home (App. 29); that, on October 6, 1971 she 
advis d Respondent’s representative whe was secki 
Dodson that Dodson ‘‘didn’t live there any more’? pind 
~5);i that, on October 7, 19” , another representative of 
Respondent advised her that somebody had ‘‘crossed some 
erdebae (App. = ) ~ she had no knowledge that this 
ag urred (App. 27) and that ‘‘he would have to go hack 
’ ne company and find out just what was going or. a 
bn what was waat’’ (App. 27); that, in that same conval 
— with Respondent’s representative, she had stata 
rethoage ny A: seas in yr name of a Robert 
that electric service to ie saat ee 
. i 
1 October 11, 1971 (App. 26). 


iad heen terminated 


+ Petitioner 1. .ied that she had received no written or 
eeSlage= prior .o the Octover 11, 1971 termination of 
2 eae a Court made no finding as to whether 
elena ad been given. However, as the Court ur 
es observed, Respondent’s tariff provides, in fact 
5 peta ne otis sien be given before termination”, 
«saci nab , prvaenies to this Court concerning a 
8 right to reasonable prior notice. 


SUMMARY OF ARGUMENT 


jee ~ point was not raised below in support of 
esysiatd st J bo dismiss Petitioner’s complaint for 
tap tne ea cause of action as to which rel’2f can be 

» ttespondent wishes to note that the service, the 


} 
} 
1 
i 
i 


“ 


termination (for nonpayment) of which Petitioner secks to 
prevent, was not being rendered to her and had not been 
rendered to her for more than a year. Even assuming 
that the Fourteenth Amendment requires that an investor. 
owned electric company must afford a customer opportunity‘ 
for a hearing prior to the termination of service, Respon- 
dent would not be required to afford Petitioner a hearing 
because Respondent’s customer was a person unrelated to 
Petitioner who oceupied the same premises. It was that 
individual to whom the unpaid bills were sent, Petitioner 
not being on Respondent’s customer list and even now 
denying liability therefor. Beeause she was not Respon. 
dent’s customer, Petitioner has failed to state a cause of 
section in alleging that Respondent proposes to term‘nate 
ci 2trie servive to her premises. 


II. In terminating electric service, Respondent did not 
act under color of State law. Respondent is an investor- 
owned electric utility supplying eiectrie service in parts of 
Pennsylvania, a service which has never been performed 
by the Commonwealth for all of its residents. Respondent 
is subject to regulation by the Pennsylvania Public Utility 
Commission. But the fect that Respondent’s services ar 
beneficial to soci-ty is not sufficient to characterize the per 
formance of those services as the carrying on of a state 
function. To do so would obliterate the fundamental differ. 
ence between State and private action envisioned by the 
Fourteenth Amendment. (Similarly the fact that Respo% 
dent is subject to taxation by the Commonwealth does nt 
transform Respondent into a ‘‘partner’’ of the Comme 
wealth oc impute Respondent’s acts to the Commonwealth’ 


Nor does Respondent’s substantial monopoly position 
its operation under the supervision of the Pennsylva 
Public Utility Commission convert its acts into the ac 
of the Commonwealth. Such a conversion requires 


ti 
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explicit authorization or approval of the Public Utility 
Commission of the acts contemplated and no such specific 
authorization or approval was granted. Furthermore, the 
pattern of Federal regulation to which Respondent is sub- 
jeet—which pattern exempts activities of States and their 
szencies—is clearly incompatible with the notion that the 
scts of Respondent constitute the acts of the Common- 


Neither do Respondent’s rules and regulations constii ste 
the effeetuation by the Commonwealth of a state policy 
sepugnant to the Constitution, for Respondent’s policies 
and practices with respect to termination of service are 
mot encouraged by the State. Indeed, the State has evi- 
d.need no interest in their formulation or execution. 

Acceptance of Petitioner’s claim for relief would effes- 
tively constitute a taking of Respondent’s property in 
violation of the Fifth Amendment of the Constitution. Re- 
quring Respondent to continue to furnish electric service 
*2 customers without reasonable assurance of payment 
vould result in Respondent’s being forced to provide such 
‘etvice without being compensated therefor and in its being 
‘<prived of property without due process of law. 


ARGUMENT 


l. Petitioner’s complaint fails to state a cause of 
«tion upon which relief may be granted because ter- 
sination e+ service to which her complaint is directed 
*48 not service to her. 


This case is one of many in which plaintiffs have sought 
e establish that the termination of the service rendered 
‘? “wetrie, gas and telephone utilities, without prior hear- 
"# Violates the Fourteenth Amendment of the United 
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, 
States Constitution’ and 42 U.S.C. §1983.? Such claims haye 
been passed upon, with conflicting resuits, by United States 
istrict Courts in Districts in Colorado*, Connectient! 
Kansas*, and New York’, and by United States Courts of 
Appeals in the Third’, Sixth’, Seventh®, and Eighth", 
Circuits; similar claims are pending in other courts. 

1 Section 1 of the Fourteent!; Amendment provides, in pertiner: 
part: “No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; neg 
shall any State deprive any person of life, liberty or property, 
without due process of law; nor deny to any person within jt, 
jurisdiction the equal protection of the laws.” 


2 


? 42 U.S.C. § 1983 provides: “Every person who, under color ef 
any statute, ordinance, regulation, custom, or usage, of any Stat 
or Territory, subjects, or causes to be subjected, any citizen of th 
United States or other person within the jurisdiction thereof % 
the deprivetion of any rights, privileges, or immunities secure? 
by the Constitution and law, shall be liable to the prty injured is 
an action at law, suit in equity, or other proper , roceedings fi 
1edress.” The “under color of” state law requirement of 42 USC 
§ 1983 and the “state action” requirement of the Fourteen:} 
Amendment have been construed to be of the same breadth sx 
scope. United States‘v. Price, 383 U.S. 787, 794 n. 7 (1965). 


3 Hattell v. Public Service Co., 350 F.Supp. 240 (D. Colo. 1972 


ast 


* Salisbury v. Southern New England Tclephone Co., 3% 
F.Supp. 1023 (D. Conn. 1973). 

5 Stanford v. Gas Service Co., 346 F.Supp. 717 (D. Kans. 1972 

® Bronson v. Consolidated Edison Co., 350 F.Supp. 443 ($2 
N.Y. 1972). 

7 Jackson v. Metropolitan Edison Co., 483 F.2d 754 (8rd Ce 
1973), 

8 Palmer v. Columbia Gas of Ohio, Inc., 479 F.2d 153 (6th 
1973). 

® Kadlec vy. Illinois Bell Telephone Co., 407 F.2d 624 (7th Ciz* 
cert. denied, 396 U.S. 846 (1969); Lucas vy. Wisconsin Elecis 
Power Co., 466 F.2d 638 (7th Cir. 1972), cert. denied, 409 U.S. 1?** 
(1973). 

3° Ihrke v. Northern States Power Co., 459 F.2d 566 (8th Ci 
vacated as moot, 409 U.S. 815 (1972); Palmer v. Columbia Ges? 
Ohio, Inc., 479 F.2d 153 (6th Cir. 1973). 
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In view of the extensive litigation with respect to this 
issue, and the attention it has received from legal com- 
mentators’, it is with some diffidence that Respondent 
brings to the attention of the Court its view that the term- 
ination of electric service to which Petitioner’s complaint 
is addressed could not have deprived her « ay Consti- 
onally-protected right since that terminatic. was not of 
service to her. 

Although Respondent did not rely on this ground in sup- 
port of its motion before the ™ strict Court to dismiss the 
complaint for failure to state eanse of action, it is well 
ttled that, if the result below is correct, it must be aflirmed 
} 


uk 
ly 
at 


a 


a 
save a wrong reason. Helvering v. Gowran, 302 US. 238, 
=49, rehearing denied, 302 U.S. 781 (1937 ; Helvering v. 
Rankin, 295 U.S. 123, 132-33 (1935). 


tough ‘he lower court relied upon a Wrong ground or 


If an issue has heen properly raised in the court or 
courts below (and Respondent in this case has raised the 
Petitioner's failure to state a cause of action in its motion to 
dismiss), an appellee may, Without taking a cross appeal, 
stye in support of the judgment below any matter appear- 
ing in the reeord even tuough such matter was overlooked or 
‘Snered by the court below, so long as the appellee does not 
ck to enlarge his own rights or lessen the rights of his 
lversary under the decree. Morley Construction Co. v. 
er ’ Sper eee : : 
Narviand ¢ asualty Co., 300 U.S. 185, 191, rehearing denied, 
“9 US. 687 (1937) ; Langnes v. Green, 282 U.S. 331, 535 
st seq. (1931) ; United States v. Aime rican Railway Express 
€., 265 U.S. 425, 435 (1924). (Since the decree below merely 
“td Respondent’s motion and dismissed Petitioner’s 
femplauuat, there is no question of enlarging Respoudent’s 
es 
t ~ “ug "tii services 

See, for example, Shelton, “Shutoff of Utility Services for 
= Payment ; A Plight of the Poor”, 46 Wash. L. Rev. 745 (1971); 

“stitutional Safeguards for Public Utility Customers: Power 
ite People”, 48 N. Y. U. L. Rev. 493 (1973): “Fourteenth 
: ~oinent Due Process in Terminations of Utility Service for 
: i ayment”, 86 Harv. L. Rev. 1477 (1973); “Public Utilities 

*the Poor”, 78 Yale L, J. 48 (1969). 


" 
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richts or lessening Petitioner’s rights under the decree., Ir 
the light of a recent decisions of the Court in Mise 
Lodge No. 107 . Irvis, 407 U.S. 163 (1972) and DeF uni 
v. Odega aed. 2 U.S. L.W. 4578 (U.S. April 23, 1974) 
which, in effect, caution against the rush to reach Constite 


tional confrontations not rity involved by the fact: 
of the particular case pres® . to the Court, Responden 
feels compelled to note its Vi hat, no matter how broadh 


one construes ‘property intcrests’’ and ‘‘state — 
Petitioner’s complaint and testimony demonstrate that sk 
had no Constitutionally-pretected right to receive electri 


service from Respondent. 


By her own {>s‘imony Petitioner had ceased to be a cus 
tomer of Respondent on September 22, 1970. = At that tim 
she was delinquent in the payment of bills for service, an 

che has never cured that delinquency. Thereafter, althoug 
= spondent furnished electric service to the premises owne 

- Petitioner for an additional 13 months and the meter 
oa respect to such service were rei id regularly, Respon¢ 
ent’s tomer was James Dodson who resided in Pet 
tioner » home until August 1971, and Petitioner ac quiesve 
in the substitution of Dodson for herself as Respondent 
customer. Petitioner knew that Respondent’s bills wel 
rendered to Dodson and not to herself and she had no know 
edge as to whether such bills were ever paid by Dodso 
Although Dodson ceased to re ‘side in Petitioner’s house! 
August 1971, she made no effort to es tablish service in bh 
own name. Indeed, when Respondent’s representative ar 
to her house on October 6, 1971 inquiring for Dodson, § 
stated that service should be ‘‘put in the name of Robe 
Jackson’’, her 12-year-old son. 


Pending the outcome of these proceedings, Res pondent 
furnishing electric services to the premises, pursuant tot 


2 Petitioner’s complaint in the District Court (App. 9) 3 
brief in this Court (Pet. Br. 4) make clear that Petitioner's © 
plaint was directed to the October 11, 1971 termination and net 
the September 22, 1970 termination. 


Fy 
t 
| 
$ 
‘ 
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terms of a temporary restraining order of the District 
Court (App. 13) and of an Order of the District Court con- 
tinuing the temporary restraining order (App. 75). Re- 
spondent has not billed Petitioner for service rendered 
under such orders and Petitioner has not paid for such 


$e 


Petitioner’s own complaint contains an implicit disavowal 
that she was a customer of Respondent for a period of a 
rear prior to the allegedly wrongful termination of service 
on October 11, 1971, to . ‘ich her complaint is addressed, for 
her complaint states in paragraph 9 that: 


‘The billing party or person responsible for said bill, 
since on or about October 1970, has been and is one 
James Dodson, a former co-oceupant with Plaintiff, of 
the above premises.”’ 


In her statement of questions presented and frequently 
throughout her brief, Petitioner refers to non-payment of 
a ‘‘disputed bill’? (eg., Pet. Br. 3, 4, 7), but the record 
does not disclose that she was disputing her own unpaid 
bill for service rendered prior to September 22, 1970. 
Sunilarly, while in her complaint she states that she has 
“an adequate defense to her alleged liability of the utility 
Lil” (App. 10), the only defense to such liability which 
‘he presented was that Dodson ‘‘had assumed full liability 
for such payment’’. 


Accepting, arguendo, Petitioner’s contention that the 
termination of electric service to a customer by an investor- 
**ned utility without prior opportunity for a hearing is 
ssthin the Constitutional proscription of the Fourteenth 
Amendment and 42 U.S.C. § 1983 it is Dodson—and not 
Petitioner—whose rights have been denied, and it is Dodson 
hens. Petitioner—ho can assert a claim of such denial. As 
*tloner’s complaint disavows responsibility for payment 
arpa ot 
* In her brief in this Court, Petitioner states that Dodson “had 
“<saed full responsibility for payment” (Pet. Br. 4). 
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of Respondent's s bills to Dodson, Petitioner is compelled to 
assert in substance that it is the premises that s she owns 
that are entitled to electric service from Respondent. But 
the protection of the Fourteenth Amendment applies te 


” 


‘persons’? and not ‘‘premises 


Nor can Petitioner successfully contend that s she became 
Respondent’s eustomer on October 7, 1971, after Responden 
learned the previous day that on no longer resided it 
the prvi tises. Instead, Petitione, s own testimony on tha 

core is that Respondent’s representative stated that hi 
would have to go back to the Company and find out wha 
was going on and that she had told him that electric servie 
should be put in the name of Robert Jackson, hex 12-year 
ald son. There is no evidence that she had requested tha 
service be furnished to her or that cither she or her 1 12-year 
old son had in fact been accepted by Respondent as R 


spondent’s customer. 


In Goldberg v. Kelly, 397 U.S, 254 (1 170), the Court he! 
that a State may not, W1 ithout prior hearing, terminate th 
payment of welfare benefits to one who has been receivin 
such payments. It did not there hold that a State is con 
pelled to initiate such payments before being satisfied th: 
the claimant is entitled to receive them an 1d Justice Blac 

: dissent, urged that one consequence of the majority 
hol ling was that, in order to protect itself against improp 
claims, a Stace would be likely to be more rigorous ini 
investigations before initiating such payments. Id. at 2 
79. If a State is not constitutionally compelled to init 
welfare payme nts to a claimant before being satisfied t! 
the claimant is entitled to such paymerts, it is diffier alt 

believe that an investor-owned clocks utility is constit 
tionally compelled to furnish elec’ ic service to a potert 
applicant for such service (let alone to her minor son) w 
has not complied with Respondent's regul: itions relating 


the initiation of such service, merely because she is seck 
such service for the same premises as those prev iously 8 


il 


xcupied by another (delinquent) customer to whom service 
x23 previously rendered by the utility. 


Petitioner’s complaint was filed not only on her own 
half but also as a class action. By reason of the fact that 
te was not, and tor more than a year had not been, a 
-stomer of Respondent, it may be doubted whether, if the 
ye had been presented to the District Court for decision, 
“at Court would have found Petitioner to be an adequate 
xpresentative of the alleged class. But that matter is not 
‘fore this Court. The District Court never made a class 
stion determination, Consequently, Petitioner’s own lack 


ofany Constitutionally-protected interest with its attendant 
ck of jurisdiction cannot be cured on this review by the 
jass action allegations which were not decided by the 


courts below. 


ll. In adopting and filing with the Pennsylvania 
Pubiie Utility Commission its general rules and rezu- 
Ltionsand in ““ninistering such general rules and regu- 
tions, Respondent did not “act under color of state 
bw’, 

A. The furnishing of electric service is not, and has 
aver been, a function performed by the Commonwealth of 
Pennsylvania for all of its residents. 


It has been repeatedly hela that the commands of the 
Yourtcenth Amendment are addressed only to the State or 
ty those acting under color of its authority, that the Four- 
tenth Araendment ‘‘erects no shield agair t reve’ private 
tnduct, however discriminatory or wron,-ful’’, and that 
Le reach of 42 U.S.C. § 1983 is of similarly limited scope. 
bistrict of Columbia v. Carter, 409 U.S. 418, 423-24 (1973). 
ls apparent deference to its recognition of this well-e:tub- 
‘shed proposition, Petitioner first characterizes the rolo 
*tformed by Respondent as the discharge of a ‘‘public 
-cction’’, then equates the discharge of ‘* public functions”’ 


‘ 
‘ 
’ 


to ‘‘State action’’, and finally concludes therefrom that th 
acts of Respondent are the acts of the Commonweal} 
But this proposition does not withstand analysis. , 


There is no question that Respondent discharges a fun 
tien which is subject to licensing, regulation and othe 
control by the State and which, in many contexts, ¢a 
accurately be described as ‘‘publie functions’’. So, too, az 
the functions performed by innkeepers, grain storage ¢; 
vatevs, Warchousemen and many other forms of economj 
activity. But the fact that the State has the power to licen; 
and regulate the acts of a private person does not conver 
such acts to State :tion. In conducting its business, Rt 
spondent is not discnarging a function that has ever bee 
a function ef th: Commonwealth of Pennsylvania. 


Respondent and its predecessors were organized und 
the provisions of the Corpuration Act of 1874", which ant 
dated by almost a half century the enaxtment in 1913 of th 
first comprehensive public utility regulatory statute, tt 
Pennsylvania Public Service Company Law. When R 
spondent and its predecessors were organized, the gre: 
majority of the residents of the Commonwealth did not r 
ceive electrie service. Indeed, throughout the Nation, t 
history of electric service has been one of the gradual exte: 
sion of electrie service from urban clusters to more remo: 
areas as population has grown and technology has change 
ven today, there are a relatively few residents of the Coz 
monwealth who do not receive electrie service and t 
Commonwealth has not ass med any responsibility to pr 
vide such service to them. Thus, in the supply of elec’ 
service, Respondent has not assumed a responsibility of t! 

Commonwealth and is not acting for the Commonwealth | 
furnishing such service. 


The fact that some boroughs in Pennsylvania have elect 

, . . . . . . { 

to undertake the distribution of electrie service pursuant: 
Pennsylvania Third Class City Code (53 P.S. ¢ 38575) 4 


1415 PS. §§ 3001, 3014. 
1S Act 1913, July 26, P.L. 1374. 
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not elevate the furnishing of electrie service to a State 
function. Instead, it reinforces the proposition that the 
Commonwealth has not undertaken responsibility for the 
furnishing of electric service to all’its residents, that it 
merely permits its boroughs to assume such responsibility 
if their local officials and electorates wish them to do so. 
But functions performed by private parties do not be- 
come State functions because they are occasionally per- 
formed by States or local municipal bodies. 


Almost a century ago, the Pennsylvania Supreme Court 
rejected the argument that the furnishing of water and gas 
constituted a State function. Girard Life Insurance Co. v. 
The City of Philadelphia, 88 Pa. 393 (1879). This view was 
reiterated by the P entisyivania Supreme Court in Baily v. 
Philadelphia, 184 Pa. 594, 39 A. 494 (1898), in which the 
Court held that even the furnishing of street lighting was 
not a municipal duty.?® 


By contrast, there are functions which, by tradition, the 
State constitution or State legislation are State funetions. 
Among those are the furnishing of free education", police 
protection, the conduct of elections, ete. When the S.ate 
delegates the performance of such functions to a private 
party, the action of the private party in conducting such 
functions is state action, as the Court held in Food Em- 
pleyces Local 590 v. Logan Valley Plaza, 391 U.S. 308 
(1968), Evans v. Newton, 382 U.S. 296 (1966), Cooper v. 
-laron, 358 U.S. 1 (1958), Terry 1 ». Adams, 345 U.S. 461 
(1953), Marsh v. Alabama, 3 326 U Ss. 501 (1946), Sinith v. 
Alheright, 321 U.S. 649 (1944) and Vizon v. Condon, 286 
US. 73 (1932). 

Renstesens 


% Cf. Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 140 where in 
‘spport of the position that a private corpor ation does not act 
re ‘r color of State law merely because it nay be the beneficiary 
: State su pplied services such as police and fire protection, or 

¢ providing of water or electricity, the Court states that such a 


oS Ch would “utterly emasculate the distinction between private 
kad state conduet”. 


* This has been required by the Pennsylvania “ ‘nstitution since 
1790, See Pa. Const. of 1790, art. 7, §1 (53 PS. § 47471). 
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B. The fact that Respondent’s activities benefit its cus 
tomers and are subject to regulation does not convert such 
activities into State action. 


has been suggested that where ‘‘significant state in 


terests are promoted through particular conduct, then th 
ostensibly private party comes under color of law an 
within the ambit of the Fourteenth Amendment’’ (Brie! 
for the Legal Aid Foundation of Long Beach et al. as Amicu: 
Curiae at 21), The test proposed is an appealing one but, i 
aceepted, would bring within the ambit of the F ourteenth 
Amendment a whole variety of actious universally con 
sidered to be without it. For example, assuming the promo 
tion of the public health to be a ‘‘significant state interest,” 
| not the application of this formula mean that doctors, 
because of their being permitted to practice solely by virtue 
f being licensed from the State, be caiactok to precisely 
the same restraints on billing and termination of services a: 
amici propose for electric utilities? Would not the same 
be true of optometrists and hairdressers? ak would 
not laws regulating the ingredients of food items bring al 
vendors of such products ‘‘within the ambit of the Four 
teenth Amendment’’?. Any licensing or regulatory system 
is predicated upon the concept that the public interest is 
affected by the acts of those subject to such licensing 01 


regulation. At issue is whether the promotion of ‘‘signifi 


cant state interest’’ by the grant of a license or impositior 
of regulation auto natically subjects individuals so licensed 
or regulated to restrictions similar to those placed upo 
State governnuent itself. We submit that such a resull 
effectively destroys the distinction between private and 
publie action which has been fundamental to the operation 
of t ihe Fourteenth Amendment since its adoption. For ths! 


reason amici’s test must be rejected. 


C. The fact that Respondent has a substantial mono 
oly of electric service within its service area and operat 
as a public utility under the authority of the Pennsylva ; 
Public Utility Law does not convert its acts inta the acts ¢ 


aa ll ka ee ne 
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the Commonwealth unless and until such acts are specifically 
guthorized or approved by a Commonwealth agency. 


Petitioner has stated as fact that Respondent is a 
“state sanctioned monopoly’’ (e.g. Pet. Br. 7, 13), possesses 
an ‘‘exelusive franchise’’ (e.g. Pet. Br. 7) or ‘‘exclusive 
serritory’’ (e.g. Pet. Br. 24) «nd enjoys a ‘‘ guaranteed fair 
rate of return’’ (e.g. Pet. I 24). Respondent might well 
appreciate these attributes if they were true, but they are 
not. While Respondent does, in fact, have a substantial 
monopoly in its service area, Respondent’s certificate of 
public convenience does not give it the exclusive right to 
furnish electrie service in its service area. In certain parts 
of its service area another investor-owned utility also has 
a certificate of public convenience to furnish service and 
istomers have from time to time elected to change their 


‘of electric service. 


Furthermore several boroughs within Respondent’s ser- 
vice area themselves furnish electrical service to their 
tesidents, and a rural electrie cooperative does the same 
for its members. Petitioner’s own City of York could itself 
compete with Petitioner by purchasing electricity at whole- 
sale und retailing it to its residents. 


Thus the Respondent does not exercise a State-granted 
txclusive monopoly as Petitioner alleges. Moreovér, the 
fact that a public utility possesses a substantial monopoly 
bursuant to governmental authorization does not in and 
of itself inake the acts of the publie atility those of the 
sovernment, Public Utilities Commission v. Pollak, 348 
U.S. 451, 462 (1952). Nor is the mere existence of authority 
*y regulate sufiicient to convert private action to State 
ten, There must be a closer nexus; the act complained 
inust have been specifically authorized in some fashion 
*y the State ageney. Public Utilities Commission v. Pollak, 
‘=pra; Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972). 


<0 M * 5 

State regulation does not, of course, provide a ‘‘guaran- 
’ . aoe 
“ed fair rate of return” as alleged by Petitioner. One 
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need only look at the history of railroads and strect raj 
ways to discern that rate regulation provides no sue} 
umbrella. Indeed, under the inflationary conditions existing 
during the past several years, Respondent, like many othe 
electrie utilities, has been unable to earn a fair rate o 
return, largely by reason of the inhibitions of the rat; 
regulatory process on its attempts to price its service oy 
a compensatory basis. 


In our view, the decision of the Pennsylvania Suprem 
Court in the Girard Life case** demonstrated astounding 
foresight in recognizing, in 1879, that a municipality coul 
not arbitrarily discontinue water or gas service to one t 
who it had previously furnished such service, not becaus 
the furnishing of such service was a municipal function bu 
because it would be a State agency (i.e., municipality) tha 
was acting arbitrarily in so doin ng; even though the servic 
ate 


that it had providec was notas function.?® 


D. The fact that Respondent’s activities are subject 
extensive re gulation under Federal statutes and b y Federa 
agencies is incompatible with the concept that its status as 
public utility subject to regulation by the Commonweali} 
nakes its acts those of the Commonwealth. 


A catalogue of the Federal statutes, regulations and 
agencies to which Respondent is subject would be almo 
endless. For exaniple, it is subject to regulation by the Fed 
eral Power Commission under Parts II and III of the Fed: 


18 88 Pa. 393 (1879). 


9 1 o +s . of re 
a Plaintié puts great stress on electricity being a necessity © 


life. If she is there by suggesting that the right to receive electrics 
service should constitute a property right or a privilege of t" 
us of the United States, she should deal with the anc 
lary questions of whether providing such service may be co?» 
tioned upon payment therefor. If her argument that the pr 
of electricity constitutes a ‘publie function’ means only th 
provision by governmental entities has been so commonplace ths 
has taker, on the coloration of a right or privilege, experience of 


citiz 


past e} years, during which the overwhe ming proportic n 
electric vice has been provided by investor-owned compas 


sufficient disproof. 


- > 
Pk a Ee AR RE RY Aim FAB EG EE IIS NN NTE TROT a TONE I POEI  AED B I Rey CO LLIN CE TE EEN LOIS 


17 


eral Power Act” and, as a subsidiary of a registered public 

ility holding company, 2 the Securities and Exchange 
Commission under the Public Utility Holding Company Act 
of 1935.77 Both of these statutes are not applicable to States 
or State agencies.** If, as Petitioner contends, action by 
4e Commonwealth in granting of certificates of public con- 


venience to Respondent and subjecting it to comprehensive 
regulatory authority makes Respondent’s acts those of the 
State, then the same reasoning shurld make Respondent an 
agency of the Commonwealth for purposes of exemption 
from Parts II and III of the Federal Power Act and the 
Public Utility Holding Company Act of 1935—which is 
clearly not the case. 

In Otter Tail Power Company v. United States, 409 U.S. 
820 ( em. the Court held that an electrie utility company 
was a violation of Section 2 of the Sherman Act (15 U.S.C. 
{ 2). Since the Sherman Act does not apply to States and 
State agencies, that holding cannot be reconciled with Peti- 
uoner’s argument that all acts of a public utility which 
possesses State-granted franchise rights and is subject to 


tomprchensive regulation by a State agency are ipso facto 
the acts of a State. 


The ‘sifting of facts and weighing of cireumstances”’ 
spproach employed by the Court for in applying 42 U.S.C. 
+ 1983 obviously means that a meat axe cannot be employed 
as Petitioner would have the Court do. What is required is 
careful diagnosis and the use of a surgeon’s skill and scalpel 


16 U.S.C. § 824(a) et seq. 
15 U.S.C. § 79 et seq. 
* Section 201 (£) of the Federal Power Act (16 U.S.C. § 824(f)) 
ssovides in pertinent pert: 

“No provision in [this Part] shall apply to, or be deemed to 
include, the United States, a State or any political subdivision 
of a state, or any agency, authority, or instrumentality of any 
one or more of the foregoing, or any corporation which is 

Wholly owned, directly or indirectly, by any one or more of 
the foregoing. or any officer, agent, employee of any of the 
foregoing acting as such in the course of his official duty, unless 
sack provision makes specific reference thereto.” 


Section 2(¢) of the Public Utility Holding Company Act (15 
SC. §79b(c)) is essentiaily similar, 
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to lay bare whether a particular act is designed to effectuate 
a State policy repugnant to the Fourteenth Amendment or 
is otherwise pursuant to clear State authorization. 


E. The rules and regulations of Respondent and its 
administration thereof do not constitute the effectuation by 
the Commonwealth, directly or indirectly, of State policies 


which are repugnant to the United States Constitution, 


Most of the cases presenting ‘‘State action”’ issues to this 
Court have represented attempts to perpetuate, through 
purportedly private instrumentalities, the prior racial dis. 
criminatory State policies which were the cause of adoption 
of the Fourteenth Amendment to the Constitution. 


Burton v. Wilmington Parking Authority, 365 U.S. 715 


d 
(1961) involved the use of restaurant facilities owned by s 
State agency and leased to an allegedly private entity—but 


on tertas which made the State agency a Joint participant 


itity—to discriminate against customers 


oP terson v. ¢ ity of Green ule, die 


US. 244 (1963), in viakeee segregation by a private ent tity at 


Tius 


its lunch counter pursuant to local city ee requi 


aie separation of races in restaurants. Lombard v, Louisiana, 
873 US, 267 (1963) involved racial segregation by a private 
‘ 


entity where publie statements by the Superintendent 
Police and Mayer were viewed by the Court as pap z 
t city ordinance in Peterson. Robinson v. Flori 
U.S. 153 (1967) involved racial segre cation by a p sea 
suant to thé requirements of a State regulator 
itman v. Mulkey, 387 U.S. 369 (1967) in volved 


’ 


enacted pursuant to a citizens’ initiative whi 


{fect of expressly authorizing r: icial diseriminatie= 


had the e 
in housing, and which the California Supreme Court believes 
would significantly encourage and involv e the State in pr 
U.S. 296 fos 


et 


vate discrimination. Evans v. Newton, 382 
involved an attempt to perpetuate racial dis 
park which for years had been operated ar ‘as maintain 
the City of Macon, Georgia as trustee on a rac ially dise 
inatory basis, through the substitution of new trustees | 


the City. 
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In District of Columbia v. Carter, 409 U.S. 418 (1973), 
Justice Brennan reviewed on behalf of a unanimous Court 
the derivation of 42 U.S.C. § 1983 from Section 1 of the Ku 
Klux Klan Act of 1871°%. In holding that 42 U.S.C, § 1983 
does not apply to the District of Columbia, he emphasized 
that ‘‘[a]ny analysis of the purposes and scope of § 1983 
must take cognizance of the events and passions of the time 
at which it was enacted’’ (409 U.S. at 425) and that the 
remedy created by this Section was ‘‘against those who 
representing a State in some capacity were unable or un- 
willing to enforce a State law”’ (409 U.S. at 426); Monroe v. 
Pape, 365 U.S. 167, 175-76 (1961). The terms of the Act re- 
ected an early expectation that a State might attempt to 
perpetuate racial discrimination in multiform ways—or by 
“statute, ordinance, regulation, custom or usage’’, The his- 
wry of racial discrimination since the adoption of the Four- 
teenth and Fifteenth Amendments, and the almost infinite 
number of forms and devices resorted to in an attempt to 
srpetuate prior traditions of racial discrimination have 
bome out this expectation. It is in this context that the 
“sifting of facts and weighing of cireumstances’’ approach 
has been employed by the Court to reach the substance, 
rather than the form, employed for that purpose, and, most 
“unportant to this case, to ascertain whether there is a nexus 


ety 


( 
rected. Thus, even though Moose Lodge No. 107 v. Irvis, 
U.S. 163 (1972) also involved racial discrimination, the 
rt f 


ound that there was no nexus between the granting 


racial discrimination by the licensee. The Court pointed out 
that, with one exception, no Pennsylvania statute governing 
Lquor licensing ‘either overtly or covertly’? encouraged 
“crimination and that, therefore, there was no State- 
“umanded result. The Court also pointed out that the 
“tate’s liquor licensing ‘‘is nothing approaching the symbi- 
—_——, 

* Act of April 20, 1871, 17 Stat. 13 

* 407 U.S. at 173. 
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otic relationship between the lessor and lessee that was 
present in Burton.’ 


There is a point at which verbal formulations to describe 
sophisticated attempts to achieve forbidden conduct run into 
difficulty. Formulations in terms of ‘‘state-commanded re. 


7147? &6 


Wigs lett Ltiogy 
sult’, “"symblotic relationship 


icant involvement” 


» ‘signif 
of the State and the like are admirable in terms of their 
flexibility to reach and proscribe conduct, no matter how 


concealed or verbalized, which is « ‘ary to the cor 


hensive protection of the Fourteenti “amendment. By the 
same token, such formulations should not be applied to 
acts which are privately initiated and executed and are 
neither fostered nor encouraged, let alone required 


statute, ordinance, regulation, custom or usage’’. 


By contrast with these cases involving discrimination on 
account of race, nothing in the Pennsylvania Constituti 
utes, or regulations commanded or approved a 


by Respondent to terminate electrie service 
for non-payment of bills for service previously rendered to 
him. The Pennsylvania Constitution does not deal with + 
tter at all. Section 401 of the Pennsylvania Pu 
ility Law (66 P.S. §1171) requi 
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Ut ublie utility to 


‘‘furnish and maintain ea ite, ef 


it, safe and reason- 
able service’? which shall ‘‘be reasonably continuous ard 
without unreasonable interruptions or delays’’. That same 


section also provides in part that ‘‘subject to the provisions 


of this Act and the regulations or orders of the Commis 


every public utility may have reasonable rules and regula- 
tions governing the conditions under which it shall 
required to render service.’’ 


The non-intervention of the State, and expressly of tbe 
Pennsylvania Public Utility Co nmission, in the discontin 


uance of service for non- pa cal of bills is reinforced ; 
the provisions of subsection 202(d) of the Pennsylvavi 


25 407 U.S 
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Public Utility Law (66 P.S. 9 .22). That subsection pro: 


rides: 


‘‘Upon approval of the commission, evidenced by its 
certificate of public convenience first had and obtained, 
and upon compliance with existing laws, and not other- 
wise, it shall be lawful: *** 


‘‘(d) For any public utility to dissolve, or to abandon 
or surrender, in whole or in part, any s_ vice, right, 
power, franchise, or privilege: Provided, That the provi- 
sions of this paragraph shall not apply to imaitaugas 
of service to a patron for nonpayment of a bill, or upon 
request of a patron.’ 


Section 302 of the Pennsylvania Public Utility Law (66 


*S. £1142) re sassioegp a pu blie utility to file with the Com- 
mission Within such time and in such form as the Com- 
suission may dc ea tariffs Pdi all rates established 
4‘ + 


y it and to keep copies of such tariffs open to public 
nspection. Sections 304 and 402 (66 P.S. §§ 1144 and 1172 

vrohibit a publie utility, in respect of both rates and 
«vice, from granting any unreasonable preference or 
*Ivantage to any person or from subjecting any person to 
¥ unreasonable prejudice or disadvantage. Thus, if 


Petitioner is correct in her contention that the termination 
¢f utility service to indigent customers subjects such cus- 
: lely by reason of indigency, to unreasonable 
or disadvantage, the Commonwealth has not 

* uch action; on the contrary it has forbidden it. 
Other sections of the Pennsylvania Public Utility Law 

#¥e the Commission broad authority to regniate many 
Mipects of Respondent’s operations. For exariple, if the 
“unmission finds that the service of a publie utility is 
‘“feasonable or unreasonably discriminatory, the Com- 
=*ion is directed to prescribe, by regulation or order, 


sonable and adequate service. (Section 413, 66 P.S. 


a] 


2 . . . 
#33). It is also authorized to prescribe adequate and 
} 
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reasonable standards, regulations and practices to be ob. 
served by public utilities. (Section 412, 66 P.S. § 1182), 
The Commission has general administrative power and 
authority to supervise all public utilities doing regeee 
within the Commonwealth (Section 901, 66 P.S. § § 1341) and 
to enforce the Act by its regulations and ords rs (Section 
902, 66 P.S. § 1342). 

Up to this date, the Pennsylvania Commission has taker 
no action cither to approve or disapprove explicitly Re. 
spondent’s termination rule. Petitioner’s brief explicitly 
confirms this in stating that the Pennsylvania Commission 
has specifically refused to scapes tel additional rules and 
regulations regarding utility company -ollection and termi- 
nation practices and dismissed, on March 20, 1974, the peti 
tion of several low income consumers (including that of 
Petitioner) to institute rule-making proceedings on that 
subject.*® 

Tke only action taken by the Commission thus far is 
reflected in its Tariff Regulation VIII, which provides: 

‘«Eivery public utility that imposes penalties upon its cus- 
towers for failure to pay bills promptly, or allows its cas 
tomers discounts for pronipt payment of bills, shall pro 
vide in its posted and filed tariffs t=ryje: setting forth 
clearly the exact circumstances and conditions in which 
the penalties are imposed or discounts are allowed. The 
tariff shall also indicate clearly whether, if bills are paid 
by mail, the date of the postmark will be considered the 
date of payment.’’ 


On its face this Tariff Regulation of the Commissios 
does not appear necessarily to deal with te rminations ie 
service. Rather, it appears to deal with financial penalties 
(e.g. interest or penalty charges) for late payments 8 


Pet. Br, 33. It is, of course, conceivable that such action %? 
the Pennsylva nia Commission may be subject to attack by Pe: 
tioner under 42 U.S.C. § 1983. But, if such an attack is to y 
nade by her, it would be based on that action of the Pem nsylvs=* 
Commission and not upon actions taken by Respondent. 


Oe ee ee ee eee 
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. 
discounts for prompt payments. But, even assuming that 
it embraces a penalty in the form of termination of ser- 
vice, the Regulation neither endorses nor disapproves of 
such termination.?” 


As the District Court noted: 


‘‘TIowever, the mere requirement that Metropolitan 
Ndison clearly spell out any penalties it wil] impose for 
non-payment of bills does not clothe Metropolitan Edison 
with state authority nor transform the defendant’s reg- 
ulations into acts of the state. Rather, the purpose of 
Tariff R ‘TIT is to insure that public utilities inform 
their patrons of any possible penalty for failing to pay 
their bills’, (App. 78) 


Respondent's tariff provision relating to discontinuance 


ofservice pr “des, in pertinent part (App. 46): 
*(15)—Cause for discontinuance of service: 


Company reserves the right to discontinue its service on 
reasonable notice and to remove its equipment in case of 
nonpayment of bill or violation of the Pennsylvania Public 
Utility Commission’s or Company’s Rules and Regula- 
ions; or, without notice, for abuse, traud or tampering 
with the connections, meters or other equipment of Com- 
pny. Failure by Company to exercise this right shall not 


be deemed a waiver thereof.’’ 


5 


tcause the decision of the Court below (at App. 84) 
*'aws an inference—favorable to Respondent—concerning 
‘~¢ genesis of this provision of Respondent’s tariff which 
“tut who'ly correet, and because this inference, which is 


‘ ; . * 
4d on the silence of the record, has also been adopted 
_— 


r 


During its current session—i.e., since the gruating of the peti- 
“3 for certiorari—the Pennsylvania Legislature has amended 
State’s Public Utility law to prohibit the termination of elec- 
" MPVICe O1) Friday, Saturday or Sunday or on certain holidays. 
* reaching the question before the Court, it does not aff et the 
“Uoner'’s rules and re gulations regarding the manner of termi- 
“8 and continues the State’s policy of inaction in the area. 


= 


oe hd 
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by Petitioner and amici, we deem it necessary to supp 
ment the record in this respect. Court Exhibit No. 6 filed 
the District Court consisted of the tariff sheets and supp 
ments showing the sealer yaen of Respondent’s Tariff } 
40 relating to residential electric service which were 
effect yt the period January 1, 1970 to and ineludj 
June 29, 1971. Court Exhibit No. 7 was Responden 
Tariff No. 41 showing the provisions of such Tar 


to residential electric service as tliey were 


effe t subsequent to June 30, 1971. Respondent’s Eleet 
Tariff No. 41 and Supplement No. 1 thereto were filed 
Respondent with the Pennsylvania Publie Utility Comm mw 
sion on April 30, 1971. The primary purpose of filing FE) 
tric Tariff No. 41 was to provide for a proposed annual r, 
increase of approximately $12,600,000 and of Supplem 
No. 1 thereto was to provide for a further increase 
approximately $10,000,000. However, in accorda 


the general practice of public utilities in Per sylvania. 


signed to prevent tariffs from ieieniaars undiu, cumbe 


1 numerous supplements and provisions, Respondent 
cluded in Electric Tariff No. 41 not-only its new rates | 
also all of its pre-existing general rules and regulations (4A; 
38-63) including its Regulation No. 15 to which Petitions 

] 1is Regulation 15 had been in eff 


complaint is directed. 


as part of Respondent’s prior tariffs. 


By Commission Order of June 28, 1971, the Pennsylva 
Commission suspended for six months the operation of 
Su rlement (thereby precluding the additional $10,009; 
inc. case provided for in the Supplement), but it did | 
suspend Electric Tariff No. 41 itself and the $12,600; 
increase therein provided for was permitted to bee 
effective June 30, 1971. However, by a concurrent oF 
dated June 28, 1971, the Commission instituted an inv’ 
gation for the purpose of determining the fairness, rea: 
ableness, justness and lawfulness of the rates, charges, ™ 
and regulations proposed in Tariff No. 41 and Supple: 
thereto. 
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Various complaints --ith respect to Electri Tariff N 

and Supplement thereto were filed but no complaint was <i- 
rect: d at Regulation No. 15. Hearings were held during the 
period September 30, 1971 to March 10, 1972, oral argume: t 
held before the Commission and the Commission decision 
was rendered on August 8, 1972. No issue was presented in 
the proceeding with respect to Respondent’s Kegulation 
No. 15, no testimony with respect thereto was presented and 
zo finding made thereon. 


in its August 8, 1972 order, the Commission authorized 
increased rates aggregating approximately 76% of the total 
increase proposed in Electric Tariff No. 41 and the Supple- 
aent. It did not direct any changes in any of Respondent’s 


rules or regulations. It directed Respondent to file, effective 


f 
for service rendered on or after the date of the order, a 
further supplement containing acceptabie rates to provide 
total annual revenues at the rate alle 1 by its order, to- 
xcther with supporting caleulations, Respondent did so 


senmrntiy +) woatt 
yrOmpuy Lherealter, 


It is Respondent’s view that sur> action by the Commis- 
on does not constitute State actiu:: vy the Commission or 


:y other agency of the State with respect to the matters 


ch are the subject of this proceeding, but we have set 
Seth thie tf . . . 4} ° = 
‘orth this information in order to clarify the record on this 
more, 


It is Re spondent’s view that, far from there being State 


‘tion in the ease before the Court, there has been consistent 
“tate inaction. Unlike Respondent’s charges for service, Re- 
nS a ndent’s Regulation regarding termination, though con- 
s--¢d in Respondent’s tariff, has never been specifically 
*-proved by the Pennsylvania Publie Utility Commission.” 


* Cf. Publ 


Virte the ( 


ed of 


ic Utilities Commission vy. Pollak, 343 U.S. 451 (1952) 


omumission specifically approved the action com- 
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F. The fact that Respondent’s revenues are etbject 
taxation by the State and local subdivisions thereof doesn 
bring Respondent’s actions within the ambit of the For 
teenth Amendment. 


In Jhrke v. Northern States Power Co., 459 F.2d 56€ .* 
Cir.), va 1 as moot, 409 U.S. 815 (1972), the Fi, 
Circuit based a finding of State action on the fact that t 
City which regulated the utility also received 57% of t 
utility’s gross earnings. The Court below in this case ¢ 
peared to distingu ish Respondent’s situation from tt 
involved in Ihrke, without making clear its basi 
distinction (App. 86). If the holding in Jhrke is corre 
Respondent shares with Petitioner the view that Respor 


ent’s situation is 


s for su 


indistinguishable. Respondent pays gr 
ipts tax to the Commonwealth” which, through t 
blic Utility Commission, also regula 


Pennsylvania Pu 
Respondent. 


Respondent believes that argument thus adopted by | 
Kichth Cireuit in Ihrke is wrong. It proves too much. 
test, any private entity which pays any tax on gr 
veipts or net income and whose et or earnings : 
shaneed by the act complained of would be deemed to 
acting for the State for purposes of the Fourteenth Ame 
ment and 42 U.S.C. § 1983. Just as the receipt of Ste 
furnished services does not ‘‘emasculate the distinction 
tween private as distinguished from State conduct”’, Mo 
Lodge No. 107 v. Irvis, 407 U.S. 163, 173 (1972), so the p 
ment of general taxes does not emasculate that distinctio 


a. Since Responde nt did not employ fac rlitic sor auth 
ity of the Commonwealth to effect the termination of s¢ 
ice, the manner of such termination is not central ft 
finding that the termination did not involve action un 
color of State law. 


The Court below laid stress on the fact the terminat 
was effected by a ara without entry on Petition 


** Respondent also pay s a separate gross receipts tax to the ' 
of York, Pennsylvania, where Petitioner resides. 


¢) 
of 
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premises (App. 84). Although this was the fact in this case, 
Respondent submits that the result should have been the 
same if this termination had been effected on Petitioner’s 
premises. Most electric utility terminations are effected on 
‘he eustomer’s premises at the meter. The record is silent 
wneerning the reason for effecting this particular termi- 
ration at Respondent’s pole and not on Petitioner’s 


Respondent’s terminations of service are a matter of 
sclf-] lis effeeted in accordance with its own regulations 
(App. 44.45); the grant of authority by its customers to 
Respondent of access to such premises is one of the ‘‘con- 
ditions under which service is rendered’? (App. 38). Al- 
though Petitioner asserts that such aceess is dependent 
spon a grant of authority from the Dcacabesete Publie 
Utility Commission in the latter’s Rule 14D (reproduced 
zi Pet. Br. App. A. at 13a), an examination of that Rule 
demonstrates that it relates to access ‘“‘for purposes of 


uaintenance and operation.’’ 


Respondent does not rely 
3pou this Rule of the Commission for access to a cus- 
tonier’s premises for termination. It relies on the terms 
fits own Regulations which are, as noted, & condition of 


ts undertaking to supply service. 


Termination of service by a utility with its own personnel 
fersuant to its agreement with its customer thus staads 
aa different footing than the use of State officials under 
a writ of replevin as presented in Fuentes v. Shevin, 407 
5. 67 (1972). In that case, creditors caused a State official 
3 art 


act. In this instance no State personnel are involved. 


Hl. The practical consequence of acceptance of Peti- 
8¢r’s position would be to de prive Respondent of prop- 


"iy without due process of law in violation of the Fifth 
te send ment 


We a 
“ss set forth above, the claim that Petitioner is dis sputing 


“F bill is attenuated at best. But, assuming the exist- 
* of a genuine dispute, Vetitioner’s claim is that she 


may use the Federal courts to compel Respondent to sper 
its funds and property to provide service to her withor 
payment or assurance of payment. 


Petitioner and amici lay great stress on some instang 
of hardship suffered by consumers, but they apparent! 
‘ 


ay no attention to the heavy burden on utilities the: 
) B re} 


investors and the general public caused by delinquency j 
payments by customers and the encouragement to sy¢ 
delinquency caused by an inflexible requirement for heay 
ing prior to termination. In Palmer v. Columbia Gas of Oh 
Ine., 342 F. Supp. 241 (N.D. Ohio W.D. 1972), aff’d, 479 FY, 
ae , 


03 (6th Cir. 1973), particularly relied upon by Petitioner 
the Federal District Court found that the utility there i: 


volved, which served a iotal of 140,000 customers, annual’ 


mailed out 120,000 to 140,000 notices of proposed termirs 
tion, but actually discontinued service in only 6,000 instance: 
It has been reported that sonie electric utilities have as mat 
as oné-third of their total customer accounts in arrear: 
and that this has been a significant factor ir the financ! 
crisis suffered by Consolidated Edison Company of Nev 
York, Inc.®? 


An inflexible requirement for a prior hearing before # 
impartial hearing officer (with or without appointment ¢ 
counsel) would not only greatly add to the administratis 
burden in conducting utility operations, but would grea. 
increase the delinquency rate and the losses suffered ': 
utilities. The proposed termination procedures set fort 
by amicus curiae, National Consumer Law Center, Ic. 
and the commentator in ‘‘Fourteenth Amendment DP 
Process in Terminations of Utility Service for Non-p-? 
ment’? appear to ignore this aspect and assume that th 
costs will in some unspecified fashion be borne by a wills 
general public. If so, their appeal should be to the Les” 
lature and not to the Federal Courts. It may well be 
these social policies they urge will be best achieved 


80 New York Daily News, May 22, 1974, page 30. 
51 86 Harv. L. Rev. 1477, 1494 (1973). 
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revised welfare procedures in which welfare agencies would 
provide funding for disputed utility bills. 


In the interim, one cannot assume that utilities ean re- 
ever these costs. They do not have the taxing powers 
vailable to reimburse themselves for losses suffered and, 
= that respect, are in a different posture from the govern- 
cent which can be reimbursed through the exereise of 
suing powers for payments made to unqualified welfare 
ients. Goldberg v. Kelly, 395 U.S. 254 (1970). As 


previously stated, Respondent and many other utilities 


tave in fact been unable for some time to earn the fair 
turn Which is the purported standard of rate reeulation, 


be granting of Petitioner’s complaint would accentuate 


ao 


sis problem and produce a result in which an attempt to 


sist on “due process’’ hearings before any utility termi- 


ation deprived a great many of substantial property rights 
3 order to protect potential property rights of a few. Due 
eT wess requires a better balaneing of competing interests 
td a recognition that not all problems of our soci ty can 


¢ thrust upon the courts. 


CONCLUSION 
For the foregoing reasons, Respondent respectfully 
‘tes that this Court affirm the action of the Court below. 
Respectfully submitted, 


Thomas M. Debevoise 
James B. Liberman 
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IN THE 
reme Court of the United States 


OCTOBER TERM, 1974 


\THERINE JACKSON, On Behalf of Herself and 
All Others Similarly Situated, 
Petitioner, 


Vv. 


METROPOLITAN EDISON COMPANY, 
A Pennsylvania Corporation, 
Respondent 


ON WRIT O1 CERTIORARI TO Til UNITED STATES 
COURT OF APPI ALS FOR TUL THIRD CIRCUIT 


REPLY BRIEF FOR THE PETITIONER 


ARGUMENT 
] 


PETITIONER HAS STANDING TO BRING 
THIS ACTION 


A. Petitioner is entitled to bring 
because she is the Respondent's customer 
and is the real party in interest and the 
intended beneficiary and recipient of the 


Respondent's services. 


this action 


In its first argument, Respondent raises the issue of 
etitioner’s legitimacy to bring this action. This issue 


was not raised in the lower courts, nor was it includes 
in Respondent’s brief in opposition to the Petition fue 
the Writ of Certiorari.' Certainly, the failure of » 


district court and court of appeals to consider 


obvious issue lends support to the anparent lack 


tack ¢f 


‘ 
‘ 
a 
’ 
T haenapf ry % hy waa) he . r 
OI beneficiary of the service, the Petit: 
icaguired Nndine a hl yINMN9AN ly leaol inte : 
acquired standing as an occupant with a legal int yes 
the sremicp ] ] } . +77} be 
the premises who is also the intended recipient of ! 


services. Thus, Respondent's statement on page 10 


its Brief that the Fourteenth An 


"See Rules 24(2) and 40(1)(d\2) of the Rules of this ¢ 


s 16 timeliness Of arg 


ol 


soply to “nersons” and not to “premises” no* “nly 
sapears to reassert the discredite’ personal v. pry, erty 
‘s distir ‘on which was stru ywwn in Lynch v 
Household mce Corp., 405 U.S. 538 (1972), but 


ko ignores ine reality c the fact that Petitioner’s 


sersonal rights are being denied by Respondent when it 
srconstitutionally deprives her of the property right to 


continued receipt of electrical services during a billing 


ispute. 


To accept Respondent’s argument that only the 


sifling party has standing to contest a utility company s 
termination action is to maintain that a non-billing 


Tha) 


xcupant has no legal interest in receipt of utility 


vivice. This position is not only co ry to common 
‘nse and to public policy, but is con. —y to caselaw.? 
ta this regard, since Respondent's challenged tariff 


rqquires that notice be provided prior to termination of 


In Pennsylvania, an incoming tenant cannot be held 
siponsible for the bills of the former occupant of the premises 
Tirune Gas and Water Co. v. Public Service Commission 77 Pa 
seer, 292 (1921). See also, Beaver Valley Water Co. \ Public 


vrvice Commission, 70 Pa. Super. 621 (1918) Pa, Chautauqua 


+ Public Service Commission of Pa., 105 Pa. Super. 160 (1932). 


arly, courts have held that a tenant who is the non-billing 
iny, has standing to challenge the termination ol utility service 
“> his or het premises without prior notice and opportunity to 
‘¢ heard when the landlord billing party refuses or fails to pay 
t bill. Jackson v. Northern States Power Co., 343 F. Supp. 265 
‘) Minn., 1972): Davis v. Weir, 328 F. Supp 317, 359 F. Supp. 

33 (N.D. Ga.. 1971, 1973), affirmed 497 F.2d 139 (Sth Cir 
74) at 145. where the Court noted that the “Department's 
s offend not only equal protection of the laws but also due 


S95. 


service for nonpayment of a bill, it is submitted thar 
such notice, in order to be meaningful and Pan 


constitutional muster, must be 
occupant of the premises. Mullane y. 
Bank and Trust Co., 339 U.S. 306 
Weir, 328 FP. Supp. 317, 
affirmed 497 F.2d 139 
an occupant with a legal interest 


As 


tittoner is the customer and real 
With standing to bring this action 
or not she was the prior billing party. 


I. 


RESPONDENT'S BRIEF FAILS 


furnished 


G ile a) oles (Sk a 


to th. 
Central Han yey 


(1950); Davis ; 
1023 (N.D. Ga, 


(Sth: Cir... 1973; 
In said prem; 
party in interes 


ragard lac ‘ hy et 
1 FeLATAGIess OF Wheths- 


TO PRO- 


VIDE A COMPREHENSIVE ANALYSIS OF 


THE CUMULATIVE EFFECTS 


OF THE 


VARIOUS INDICIA OF STATE ACTION. 


A. A multi-dimensional approach is required 

In its brief, and contrary to the rule of Burton 

Mmington Parking Authority, 365 U.S. 715 (1963) 
and Jivose Lodge 107 vy, Irvis, 407 U.S. 163 (1972) 
Respondent seeks to avoid a finding of state action bs 
treating the various indices of state action separately 
and in a vacuum. Rather, Petitioner submits that it # 
consideration of the cumulative effect of the sever! 
indices of state action that is required for ¢ 
determination that ostensibly private conduct is takes 
under color of law. Thus, a finding of state action # 
required when specific governmental interests 2% 

er 


vt RAs MP li 


oe beet ees 


éthered by challenged conduct which is extensively 
zgulated, authorized and approved by the state. 
sral indices of state action are 


a 


In this case the sev 


ategrally related to the conduct challenged. Hence, 


respondent's status as a state sanctioned monopoly 
»ables it to threaten to terminate a customer’s services 
sithout fear of loss of competitive advantage. The fact 
3t Respondent performs a public functio! in 
‘mishing electrical services furthers the state’s interest 
4 assuring the reasonably continuous supply of services 
31 a reasonable price to its citizens. See 66 Pa. Stat. 
anno. §1171. The joint participation of the Common- 
saalth with the Respondent derives a State guaranteed 
nte of return and is permitted to operate without 
sgnificant co npetition, while the Commonwealth 
benefits from the efficient operation of the 
Respondent's activities and receives direct tax revenues 
therefrom. In addition, the Commonwealth derives an 
economic benefit wher it delegates quasi judicial 
yithority to the Respondent to adjudicate billing 
disputes and to deprive customers of property. Finally, 
the Commonwealth regulates and specifically wthorizes, 
encourages, and approves the particula conduct 
challenged. 

The thrust of Respondent's brief is not only: to 
uttempt to discredit the Petitioner's argument by 
nolating the various indices of state action, but also to 
utilize che “floodgates” argument for its in terrorem 
effect. Respondent implies that a finding of state action 
herein will result in a complete breakdown of the 
distinction between essentially private conduct and 


public action. However. in so doing, Respondent applies 


Petitioners argument out of context in this Tegant 
State action need not be found solely because of State 


licensing or regulation, but instead, results where « 


“yy 
addition to the above, the conduct challenged Promote, 


state interests and is authorized by the state which ats 


B. The necessary indicia of state action are 
present in this case so as to require a finding 
that Respondent acted under color of law 
when it terminated Petitioner's electrical 


services, 


In its brief, Respondent mistakenly attempts te 
isolate, distinguish or minimize the importance of the 
various indicia of state action set forth in Petitioner's 


oricf, 


1. The state specifically approved the particular conduct 
challenged herein because Respondent's proposed 
termination of service tariff was passed by the Public 


Utility Commission following public hearings. 


On pages 24-25 of its brief, Respondent notes that is 


1971 it filed proposed tariffs for a rate increase wit! 


ng to fina state action where a bank set off 2* 
In the checking account of a depositor, th 
Fi yurt of Appeals noted that there was “ht 


p: illel” between a clo ely reg lated hank and a public 

wi h y the state to carry out a spe 

g teher vy. Rhode Isla s Tr 
a 7, 932 (C.A. 1; 1974) 


om. 


Do 


7 


2 Public Utility Commission. In its proposed tariff the 
espondent rackadied 1 certain of its prior tariffs, 
ejuding Rule No. 15, the termination of service tariff. 
taarings were then held before the Commission from 
ptember 30, 1971 to March 10, 1972. The 


Mission granted a rate increase and did not order a 


ange in Respondent's other regulations. 
It is apparent from the above that the Commission 


snsidered and gave specific approval to Respondent's 


rspmination of service tariff. In Public Utilities 
Commission Y Pollak, 343 U.S. 451 (1952) state action 
essuited where the District of Columbia Public Utility 
Commission held hearings and specitically approved the 
Wlenged action. Respondent's challenged activity thus 
‘ils within the doctrine of Pollak, supra, and requires a 
finding of state action cnet See Moose Lodge 


)7 v, Irvis, supra 


2. Respondent performs a public function, which consti- 


tutes one index of state action 


Respondent contends that it does not perform a 
sublic function because the Commonwealth of Penn- 
sylvania allegedly had no common law duty to furnish 
utility services to its citizens (Resp. Br., 11). Whether 
or not the Commonwealth originally had {such a nape is 
immaterial, since, in passing the Public Utility La . the 
Commonwealth in fact assumed an obligation to assure 
that its citizens receive reasonably continuous utility 
wrvices at reasonable rates. 66 Pa. Stat. Anno. §1 141, 


§$1171.% See also Munn y. Illinois, 94 U.S. 113 (1877) 


Furthermore, conduct undertaken pursuant to commo, 34: Ii 


“< ” ic . 
aw custom or usage Is cer 


- 
a 


state action. 


r rel 
{dickes v. S.H. Kress Co (1970, ety 
R {}? ilkey 387 U.S HM 
In to the above tion, the £ 
Res] lent also performs a Nic function throueh 2 
legated to it 
is determine the +e 
idicale dis) ey “4 
Tlect a seizur : ' 
LO er’s ele tre 


: t 
| 
3. Pervasive state :4t10N OF the conduct challenged 1s 
a significant index of state action 
} + ] > ’ > 
oR rges that the inction en 
PUDIIC MciON Will Oe destroy ed if z 
of state action may rest upon the sole fact of a state ’ 
regulatory scheme in a particular case. (Risp. Br., 14: 


y 4 . . b] sont yA 
However, Respondent misstates Petitioner’s argument 11 


rte 
it 


stes, encourages and authorizes.» See Moose Lodge 
yis, supra. Thus, as noted by: the district court 
n, the state must be involved not simply with some 
ity of the institution alleged to have inflicted 
y upon a plaintiff, but with “the activity that 
sd the injury” (A-71). See also Kadlec y. Illinots 
‘elephone Co., 407 F.2d 624 (C.A. 7, 1969) cert. 


Commonwealth of Pennsyivania Is so significantly 


1 activity as to 


Ived in the 


Respondent is a monopoly whose challenged activity 
herein is authorized by and promotes the interests of 


the Commonwealth of Pennsylvania. 


spondent disputes Petitioner's characterization of 


ec "YY $: , » } , ’ Y 4 hd R > - 4 

15 a “state sanctioned monopoly’. (Resp Br.;. Fos. 
such a characterization cannot now be 

ously disputed in view Ol Gilmore 3 CHy OF 


ate restaurants in 


ot ee 1 ~ 1 
Hence, the mere fact that a state may 


d not warrant a finding of state action In a situation 


€ 
c 


stral wou 


es are not 
well warrant 


ie state authorizes 


{oO 


Montgomery, Alabama, 94 S.Ct. 2416 (1974).® Fur 


it is apparent that the above characterizat 


foak 


43 
UL. 


On 


ri 
ic 


is fully supported by the 


Utility Commission, 


ye 


“ 


rH 


Respondent’s monopoly status is significant because 
» js by virtue of such state granted status that it is 
eipled = =to successfully threaten to terminate 


stitioner’s service with impunity. In addition, the fact 
~at Respondent’s monopoly status promotes certain 
ate interests is significant in the consideration of the 
sistance of state action. See Railwa) Emplovees’ 
serartment vy, Hanson, 351 U.S. 225 (1956); Lathrop 
Donahue, 367 U.S. 830 ( 1961) 
$ The fact that Respondent's activities are subject to 
some Federal regulation is not incompatible with a 
finding of action under color of state law with regard 
to termination of service for nonpayment of a bill. 
Respondent seeks to exempt itself from a state 
tion analysis merely because it is subject to some 
feral regulation (Res. Br., 16). However, the fact 


xt Respondent is subject to some Federal regulation 
~s not negate t that it is also extensively 


ssulated by the Comm mwealth of Pennsylvania. 


thether Respondent may be considered as acting on 
half of the state in a particular situation depends 


on how extensively the state is involved in that 


“At August 31, 1972, respondent furnished electric service 
0 312.188 customers located in all or portions of four 


1s. and 155 townships located within 14 


n and central Pennsylvania. The service 
2fea comprises approximately 3,300 square miles or seven 
per cent of the entire state, with an estimated population 
of 826.400 at December 31, 1972.” Supra, pp. 4-5 


I 


ie 


particular conduct. As noted above, the Commo; 
wealth of Pennsylvania is significantly involved in yy 


® ] ! wminats reotivy 
Respondent's challenged termination activity 


6. Respondent's actions constitute the effectuation of 


state policies which are repugnant to the Constitution 


On pi 18 of its brief, Respondent su ts that 
fing of state action should be confined only toc 
lving racial discrimination. Su at 8 ' 

lac merit especially in light of i histor 
the Civil Rights Act, 42 U.S.C. §1983, t nNurpose 
wl was to provide protection not only for fc 
s but for ail p le who were deprived of fede 
rights under color of state law. Cong. Glot 42 


i ? 407 U.S. 224 (1972); Lynel Househe. 
] } } { 4 

l twice Cor supra. tiie this Court |! d 

! 1ecrol st tion ¢ ; not involving fas 


aN i i ' 
| ! Do we, supra; Marsh v. Alabama, 5-6 
SO2 (1946) 
Orter Tail P r Co ) | S i (; ‘4 
} 
! i by Respondent on iti 
t | ) §! ] 1) e\t 
Lf ) ai rhe ul J 


i 3 


Respondent correctly -notes that there must be a 
ys between the state and its relationship with the 


lenged activity for state action purposes. (Resp. Br., 
9, However, Respondent incorrectly states that 


nsylvania law does not command or approve 


soncent’s summary termination action. (Resp. Br 


eg 
+ q + . ’ . + 1, 
emmonwealth of Pennsylvania has — expressly 
; ] ? , i } r) > 1 wie 
--ctioned the Respondent’s challenged activities. 


thermore, the fact that the 
a actually held formal hearings in 1971 and 1972 


~nding Respondent’s proposed rate increase and 


Aba t 

us other proposed tariffs, including Rule 15, the 
cy rule challenged herein, brings this case within the 
<trine of Public Utilities Commission v. Pol supra 
as to justify a finding of state action based on the 
stress and formal approval by the state of the 


The fact that Respondent's revenues are subject to the 


Utilities Gross Receipts Tax is one index of state 
action 


ne 


Payment of taxes in itself need not justify a finding 


state action. (Resp. Br., 26). However, the Utilities 


Gross Receipts Tax, 72 P.S. §8101 et seq., is not : 


ordinary tax paid by all corporations, but instead ts 


QC ur 
gross revenue Thus, the state directly benefits ¢; 
payment of said tax as reflected in incre d com: 

Pa 

rev s resulti from threatened utility ter t 

Respondent is t in it sition that the Uti 
Gi Rec ts Tan o different from t! Q 
s} 1g iT i! ren re c i } ds pro! i . t l <* 
159 F.2d 566 (8th Cir., 1972), vacated for 1 , 
4 U.S. 815 (1972). (Resp. Br., 26). H Ver 
should b Oted in t regard that the finding of st: 
action in J/hrke, supra, was based not onl 
protit s ng arrangement between the ut und { 
City of St. Paul, but upon a variety of state act 

dici iclud' extensive regulatory review of 

ys tariffs and pervasive g mmental regulat 


8. In employing the authority of the Commonwealth to 
terminate Petitioner’s electrical services, it is im 
material for state action purposes that the Respondent 


did not enter upon Petitioner's premises 


As noted above, contrary to assert! 
(Resp. Br., 26), Respondent did titioner 
electrical service pursuant to state authorization. 1 
fact that this termination was accomplished w 


on Petitioner's premises is irrelevant, since the 


Respondent may terminate services 
in the first instance The 


Hy 
2 1S whether the 
‘out due proce of law 

terminated is not 


ns by which such service 1S 
Geant ? 


¢ Granting Petitioner due process of law will not deprive 
ss of law 


9 
the Respondent of due proce 


-eks to use the 


respon ent asserts til 
teral courts to compel Respondent to furnish free 
stomers (Resp. Br., 28). This statement 


*Re mdent t ffs autl izing ¢ pr e pro erty to 
at Vv uthorized by nission Rule 14D and 
No. VIII, and were subject to the 


toval of the Commission 


5 he 
prior hearing, 


Ke nnedy, 40 2 rs 2 


payment of the curre bill pending resolutio 
pay Irrent bill pending resolution of 2 


disputed bill 


involved the termination of 


t situation where rights could t ‘ 
f h gre Ww ind wi Tf ideq it J pt. 
re lable. It Id be ted in t , 
f ( ‘ | Nae 
i d i t 
Ps [ te yer ] | In C t 
{7 Ke | ra (Opini Mr. J Pow 
I Ss . if ‘ Vi { t f 
( ther. t a ' it i 
i 7, it “sten t Boer 
y. R 408 U.S. 564 (1972) at ‘ 
’ > } ’ ryt p ) 
S J | by t Pa. Lov 
( Stat. Ar < 1, in the instant ca In balane 
¢ j vr | ' 
+ ‘ 4 } id 
‘ ' ‘ ‘ + +} 1 
. t t wall } ‘50 
t ir A ‘ ( of M 
] \\ o it ma a ' ) $ 
L} e $4.65 «x ! { ) 
I VY WT. Grant, supra edac 
I it i ) di ishable from / nt mre 
' } to fear i sal r waste by t de r of 
r r , \ the reditor u 4 1 tt 
t t hi rt jant to a closel Permit. 
) ! yntrol cf the court fr ' end, > 
- . ' lavit ind petit is f 1 to ds 
' ; } : - 
; y a iud wW , ng of a bond. This proc 
ro cine + 4 to i } 34 
liate g our nost facot h lt { d 


eed 


Respondent asserts that the tremendous hardship that 
,guid allegedly be imposed upon it by requiring it to 


rd customers the opportunity to resolve disputed 


before their services are terminated justifies a 


aatinued den!’ of the constitutional rights of such 
tomers. Cer ily, any added costs of administration 
t be subord .ate to consideration of whether due 
acess is to be provided in the first instance. See Bell 


Burson, 402 U.S. 535 (1971!) Only after a 


rmination is made that due process 1s required may 

acideration be given to what type of process ts in fact 

» following a “balancing” of the circumstances 

ard of Regents vy, Roth 408 U.S. 564 (1972) 

In this case, although due process requires that 
ymers Or 


socedure ma 

f the case, ¢ ay be informal in the first instance. 
trary to k yondent’s expr ssed 

s not seek to impose an “1 


tirement of providing a conference with a company 


juis 
icial or an informal hearing at the company level 
wld seem to be an inexpensive method of resolving 
nutes. See Amicus Brief of the Public Service 


“sat. Such situgtion has little applicability to the instar 
there the temporary deprivation of utility services following a 
mary and unsupervised termination may altect life itself. 
f Ohio, 342 F. Supp. 241 (N.D. Ohio, 
79 F.2d 153 (C.A. 6, 1973). 


[6 


Commission of New York.'! Certainly, the requirem- 

; of a formal hearing conducted by the Pubiic Utit--, : 
Commission following the failure of the ut: ¢ 
company to satisfactorily resolve the dispute, would -- : 
involve such extensive costs as to make such Procedy: 3? 


economically infeasible or <¢ istitutionally prohibitive: 3 


Finaily, the cost inveived in lisposing of administra... 
appeals cannot outweigh due process requir " 
Goldberg v. Kelly, 397 US. 254 (1970): Wes 
Thompson, 394 U.S. 618 (1969). Thu . when presers-- 
with the very argument that the utility would suffer  § 
undue financial burden if required to comport with di 
process of law, the Fifth Circuit Court of Apt 
stated 
Finally, in view of the concededly small nu ; 
similar applicants, the miniscule percentage of ‘ 
Department’s revenue that is affected. the : 


minima: cost of instituting constitutionally suffi- 


¢ Clent procedures, and the availability of other 


"See also “Re Rules and Regulations Governing 
Disconnection of Utilitv Services”, of the Vermont Public Sen. 


Board, 2 P.ULR. 4th 209 (April 19, 1974) at 218 


2 1t should be expressly noted that at the time of this act 
: sent, neither the Respondent's tariffs nor‘ 
mission’s regulations provided for any {forv4 
' , 


resolution prior to the terminati 


CONCLUSION 


reasons, Petitioner respectfully 


For the foregoing 
igment and Opinion 


weg that this Court reverse the Juc 


‘the Court below. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
JUDICIAL DISTRIvT OF CONNECTICUT 


: ;>= DAVID L. SALISBURY 

cs 2 24 Plaintiff 
a CIVIL DIVISION 
ii iad vs 


15770 


File Number. 


> The SOUTHERN NEW ENGLAND TELEPHONE 
COMPANY, a Public Utitliy Corporation, 
and WILLIAM J. O'KEEFE, an attorney, 
employed by and for said compeny, 
and certain other employees, or 

' agents of said company, whose names 
are presently unknown; 

Defendants 


= — — oe eS Se 


JURY DEMANDED 


a a ee ee ee ee ee 


Ye 


COUNT I 


1. This action arises under the Constitution of the United States, and; 
the laws of the United States, and in particular, under the provisions of the ! 
First and Fourteenth Amendments to the Constitution of the United States, and 
under Federal Law, particularly the Civil Rights Act of 1871, Title 42, of the |; 
United States Code, Sections 1983, 1985, 1986 and 1988. The jurisdiction of 

' this Court in invoked pursuant to the provisions of Title 28, Unites States « ! 
Code, Sections 1343, 2201, and 2202, rig 
2. This action is authorized at law and equity to redress the dapetwetion | 


under color or pretense of state law, statute, ordinance, regulation, custom, 


or usage, of rights, immunities and privileges secured to Plaintiff by the 


DOCUMENT No. 


Constitution of the United States, or by any Act of Congress providing for 
equal rights of citizens. The rights here sought to be redressed are the 
rights to full freciom of speech guaranteed to Plaintiff by the First Amend- 
“ment to the United States Constitution, and the rights gueranteed to Plaintiff ! 
by the dus process and equal protection clauses, and the equal pri ileges and : 
immunities clauses of the Fourteenth Amendment to the Constitution of the | 
United States, as hereinafter more fully appears. 
3. Plaintiff is an adult citizen residing at Hinman Road, Watertown, 
Connecticut with his family. Plaintiff receives his mail at P.O. Box 1771, 
Waterbury, Connecticut, 06720. During all times mentioned in this complaint, 
" Plaintiff was a customer of, end a subscriber to the telephone services 
provided to himself and members o: the generel public by the Defendant, 
THE SOUTHERN NEW ENGLAND TELEPHONE COMPANY, under color of law, statute, rules, ' 


Se seeeananee eaten era ane vaca inesct sereh re POE —— 
| 
va | | | 


¥ 


regulations, ordinances, customs, or usages of the State of Connecticut. | 


any just, correct, and/or lawful charges due to the Defendant uniformly 


SNETCO, and resides at 57 Vista Terrace, Cheshire, Connecticut, and maintains 
: servants or employees of the Defendant, SNETCO, are presently unknown to the 
Plaintiff. As soon as the names and addresses and identities of the other 
complaint to include their names, addresses and identities. 
incorporated, organized and created, inter alia, for the purpose to build, 


| States; and systems and methods of communication from and between any or all 


| 
' any or all of seid towns, cities, and villages of this State and of other 
| 
, of said towns, cities, and villages of this State by means of telenhones and | 

' 


' and telephonic apparatus and rights of every and all descriptions; to sue and 


David L. Salisbury vs The Southern New England Telephone Company = Complaint 


Page 2. 


Plaintiff is now, and at all times has been, ready, willing and able to pay 


charged to other customers and subscribers, subject to reasonable proof of 
disputed charges. 

4. The Defendant, THE SOUTHERN NEW ENGLAND TELEPHONE COMPANY, hereinafter 
called SNETCO, is a Public Utitlity Corporation, organized and existing under, | 
and by virtue of the public laws and the special laws of the State of 


Connecticut, and having its main office and principal place of business at 


300 George Sticet, New Haven, Connecticut, and further, hsving branch offices 
located throughout the State of Connecticut, end in particular, at 348 

Grand Street, Waterbury, Connecticut. The Defendant, WILLIAM J. O'KEEFE, 
represents himself to be an attorney at law employed by and for the Defendant, 
an office and business address at 227 Church Street, New Haven, Connecticut. 
The names and addresses of the other defendants, all of whou are agenta, ‘ 
defendants are discovered, Plaintiff will move this Court to amend his 


5 The Defendant, SNETCO, pursuant to the provisions of its charter, was 


own, equip, buy, sell, operate, and maintain, systems of telephone exchange in 


telephonic apparatus; and generally to lease, rent, sell, and buy, telephones, | 


any suit or action at law or in equity in this state or elsewheres... 


6. The Defendant, SNETCO, operates its affeirs and activities pursuant 


ET ENGAGE TTR, GLO AE EIT ERT AA EP TELESIS 


hd 


" 
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| within the State of Connecticut, including the Defendant, SNETCO, constitute a 


‘J 


| regulating and cor*rolling the activities and operations of Public Utilities 


vital service provided by the State of Connecticut to the members of the public 


ee nenneNE: a ame Sep 
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and controls every aspect of its activities and operations. The laws, statutes 
ordinances, rules and regulations of the State of Connecticut, and in 


particular, the Public Utitlities Commission of the State of Connecticut, 


SS 


} 

and to the Plaintiff. | 
7. The Defendant, SNETCO, performs a vital public function pursuant to | 

the regulation and control by the State of Connecticut as aforesaid, and | 

conducts its affairs, operations and esthetntion in effect, as an agent of the | 

State of Connecticut, and under color or pretense of law, and in so doing, is 

required to comply with the requirements of due process and equal protection 

of the laws as guaranteed by the Constitution of the United States, as well 

as each and every other right, privilege and immunity secured therein. 

8. The conduct of its affeirs, ope rations and activities by the 
Defendant, SNETCO, is carried out as aforesaid under color or pretense of law, 
in that the Defendant, SNETC9, has exclusive and monopolizing franchises to. 
furnish telephone service to the Plaintiff, and to other members of the public 


throughout most, if not all, of the State of Connecticut. Further, the 


of Connecticut to ues public highways for performing the necessary functions 


to provide said telephone service. Further, the Public Utilities Commission 


| 
| 
| 
| 
} 
| 
| 
Defendant, SNETCO, has special permission fron the legislature of the State 
| 
of the State of Connecticut is duly authorized and empowered to further | 
regulate and control the affairs, operations and activities of the Defendant, | 
SNETCO, including, but not limited to, one or more of the following ways? | 

a. Regulate the rates, schedules and cperations of all Public Utilities. | 


b. Require the filing and approval of rates, schedules, contracts, 


| agreements, company rules and regulations, as a condition precedent to operation. 


ce. Prescribe the rates, service and conditions of service for single 
persons. 

ad. Prescribe, regulate and control any sale, acquisition, or merger by | 
and/ or for any Public Utitlty, including the Defendant, SNETCO, of any or all 


of its assets or equipment, | 


| 


a 
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e. Regulate and control the activities and affairs of Public Utilities, 
including the Defendant, SNETCO, with respect to customer deposits for service, 
end the return thereof, and the conditions under which the utility may terminate 
service to its customers. 

f. Hold hearings on request of Public Utilities requesting changes in 
rates, schedules or operations. 

ge Require annual reports of the activities of Public Utilities. 

h. Permits the Defendant, SNETCO, and other Public Utilities to perform 
acts which they may not otherwise perform uathout violating State law. 

i. Apportion and asesss fifty-six( 56% ) per cent of the expenses of the 
Commission anong Public Utilities, including the Defendant, SNETCO, located in 
this State ... not exceeding six hundred thousand ( $600,000.00) dollars for 
“any fiscal year. 

j. Provide penalties for failure to comply with the regulations of the 
Public Utilities Commission, " . 

k. Provide for judicial review of its decisions and orders affecting. 
Public Utilities, including the Defendant, SNETCO, and decisions and orders | | 
: affecting members of the public. 

9, The Defendants, and each of them, acting under color of law, or 
! pretense of law, have subjected Plaintiff, and other citizens, customers of 

the Defendant, SNETCO, to a pattern of conduct consisting of terminating 
telephone service, ad of terminating said telephone service without notice 
end/or hearing, and without any provisions for an impartial hearing, and 
y without notifying or informing Plaintiff, or other citizens, customers of said 

Defendant, of the reason(s), if any exist, for the termination of the telephone 

i service as aforesaid, thereby denying and depriving Plaintiff, and other 

} citizens , customers of the said Defendant, the rights, privileges, and 

“{nmunities guarenteed to Plaintiff, and other citizens, customers of ssid 
Defendant, by the Constitution of the United States, and the laws of the 

| United States, and further, this pattern of terminating telephone service as 


‘ aforesaid, while carried out under color or pretense of law, have no excuse or 


‘justification in law, and are instead illegal and improper, and in no way 


nn et oe ee 
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necessary to the lawful and proper operations or activities of the Defendants. | 
10. Despite the fact that the Defendants, and each of them, kmew, or 
should have know of the fact, that the aforementioned pattern of conduct was 
carried out by their agents, servants, or employees, the Defendants, and each 
of then, have taken no step or effort to order a halt to this course of 
conduct, or to make redress to Plaint.‘f, or to take any disciplinary action 
whatsoever against any of their agents, servants, or employees, and have in 


fact, encouraged their agents, servants, or employees in this course of conduct | 


Defendant, the rights, privileges, and immmities secured to them by the 
Constitution of the United States and the laws of the United States. 


11. On ot about February ist, 1972, the Defendants, and each of then, 


' acting under color or pretense of the laws, statutes, ordinances, regulations, 


|| customs, and usages of the State of Connecticut, terminated the telephone 


which denios, and deprives Plaintiff, and other citizens, customers of said 
| 
| 
| 
service of this Plaintiff and his family at his residence at Hinnan Road, | 

| 


Watertown, Connecticut. Further, said telephone service was terminated without | 


‘ motice or hearing of any kind, or without any provision for any hearing, and in 


particular without any provision for an impartial hearing, and said telephone: 


_ service was not reinstated until on or about February 9, 1972 by tho Defendants 
: | 


service for nine days, abridged Plaintiff's right of freedom of speech as 


' Constitution of the United States and the laws of the United States, 


hearine prior to terminating his telephone service, denied and deprived 


12. The Defendants, and each of them, by terminating Plaintiff's telephond 
guaranteed by the First Amendment to the Constitution of the United States, | 
and further, the refusal, neglect, or other failure of the Defendants, and | 


each of them, to afford Plaintiff a hearing, and in particular, an impartial 


Plaintiff of due process and equal protection under the law, and further, 
constituted a denial of equal rights, privileges, and immunities under the law, 
ell of which are secured to Plaintiff by the Fourteenth Amendment to the 


13. On or about January 23rd, 1973, the Defendants, and each of then, 


acting under color or pretense of the laws, statutes, ordinances, regulations, 


customs, and usages of the State of Connecticut, again terminated the telephone 


| 
| 
| 
| 
| 
| 
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services of this Plaintiff and his family at his residence at Hinman Road, in | 
Watertown, Connecticut, and further, said telephone service was terminated 
without notice or hearing of any kind, or without any provision for any hearing 

14. On or about January 24th, 1973, and at divers times subsequent 
thereto, demand was made on the Defendants, end each of them, that the | 
aforesaid telephone service be restored, and further, demand was made on the 
Defendants, on each of them, to advise, inform, and/or report to Plaintiff the | 
reason(s), if any existed, for the termination of Plaintiff's telephone service. 
15. The Defendants, and each of them, refused, and still refuse, to | 
restore Plaintiff's telephone service, and further, Defendants, and each of 
them, have reflised, ard still refuse to advise, inform, or report to Plaintiff | 
the reason(s), if any exist, for the termination of Plaintiff's telephons 
service, or to furnish Pleintiff with any particulars in connection with said | 
termination, and have refused, and still refuse, to deal with Pleintire | 
regarding the termination of Plaintiff's telephone service or other ects as : 


16. The Defendants, and each of them, by terminating Plaintiff's 


telephone service as aforesaid, and further, by terminating said telephone 
service without notice, and/or without prior hearing, and in particular, a 
fair amlimpartial heering, abridged and abrogated Plaintiff's right and 


privilege of freedom of speech as guaranteed to Plaintiff by the First 


Amendment to the Constitution of the United States, and further, said conduct | 


and actions by the Defendants, and each of them, to afford Plajatiff a hearing, | 


- and in particular, a fair and impartial hearing prior to terminating his 


telephone service, and further, the refusal, neglect, or other failure of the 


Defendants, and each of them, to restore said telephone service, and/or to 
- advise, inform, or report to Plaintiff the reason(s), if any exist, or existed, | 


for said termination, or the refusal by the Defendants, and each of them, to 


: deal with Plaintiff regarding the conduct and actions as aforesaid, have 


, denied and deprived Plaintiff of due process and equal protection under the lew, 
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and further, have denied and deprived Plaintiff of the equal rights, privileges, 
and immmities secured to Plaintiff by the provisions of ‘he Fourteenth 
Amendment to the Constitution of the United States, and the laws of the 
United States. | 
17. During all times mentioned herein, the Defendants, and each of them, 
separately, and in concert, engaged in the illegal conduct here mentioned to 
the injury of the Plaintiff, and denied and deprived Plaintiff of the rights, 
privileges and immunities secured to Plaintiff by the Constitution of the 
United States and the laws of the United States as aforesaid, 


18, Further, the Defendants, and each of them,separately, and in concert, 
acted outside of the scope and intendment of the laws of the State of Connec- 
ticut, and the laws of the United States, and further, the Defendants, and | 
each of them, separately, and in concert, acted wilfully, knowingly, and | 
purposefully, and further, acted with the specific intent to deny and deprive 
Plaintiff of the rights, privileges, and immun{ties secured to Plaintiff by | 
the Constitution of the United States, and the laws of the United States as | 
aforesaid, all to his damage and injury. ” | 

19. As a direct and proximate result of the acts of the Defendants, and ie 
each of them, as aforesaid, Pladntiff has actually and constructively been 
hindered and obstructed, and denied and deprived, of his right and privilege 
to telephone and commmicate with his friends, business associates, attorneys, | : 
employers, police, firemen, doctors, hospitals, garages, members of the public, 
and others with whom Plaintiff must communicate, and has been denied and 


deprived from receiving telephone calls from his employers, attorneys, and 


! 
femily, all of which has caused Plaintiff much enxiety end distress, and has | 
put Plaintiff to great inconvience, urdship and daily expense, and will 

contimie to do so until said telephone service is restored. As a further | 
direct and proximate result of the acts of the Defendants, and each of them, 
Plaintiff has been, and will continue to be required to spend a great deal of | 
time daily away from home and family in order to pursue his daily activities, ~ 


thereby denying him the quiet enjoyment of his property to which he is 


| 
David L. Salisbury vs The Southern New England Telephone Company - Complaint | 


Page 8, 


| 
rightfully and lawfully entitled, and further, Plaintiff has been, and will 
' 


continue to be required to spend much time and money daily wtil said telephone 


{ 
service is restored, in traveling great distances to public telephones, or to | 
| 
| visit those friends, business associates, and attorneys with whom Plaintiff 


desires, or is required to communicate with in the daily pursuit of Plaintiff's: 


business and/or social activities to which he is lawfully entitled. Further, 


Plaintiff has been, and will continue to be unable to summon emergency 


assistance, including police, firemen, doctors, or ambulances, garage service, 


or other emergency equipment for the protection of himself and his family and 


his property, and thereby he is now, and will continue o be greatly endangered 


in his, and his family's health, safety and welfare, and his property greatly 


jeopardized, and further, Plaintiff, and his family has been, and will continus 


to be unable to maintain commmication with their respective employers, and 
therefore, Plaintiff and his family are in great and imminent denger of the 


loss of thei: vccupations. Further, Plaintiff has been, and will continues to 


be greatly hindered and obstructed and delayed in commmicating with his 


a 


State Courts, And further, Plaintiff has been, and will continue to be 


required to spend much time and money daily to try and have his telephone 


' service restored and in preparaticn and prosecution of this action and in 


| attompting to redress the rights, privileges and immunities secured to 


Plaintiff by the Constitution cf the United States, and th» laws of the 


{ 
{ 
{ 
| 
attorneys for necessary consultation regarding litigation pending in the 
| 
| 


United States, all of which have been wrongfully abrogated by the Defendants. 


WHEREFORE, Plaintiff respectfully prays that the Defendants and 


each of them, be cited ts appear and answer herein as the law requires, and on 


_ final hearing hereof, have judgment against the Defendants, and each of them, 


| Jointly and severally, as follows: 


ae For the sum of $15.00 per day for each end every day Plaintiff has 
been and will be without telephone service, as compensatory damages, 


b. For the sum of $10,000.00 for such other general damages has Plaintiff 
| has suffered and will continue to suffer as shall herein be found. | 
| ; 

| 


\- 
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c. for the sumof $150.00 per day for each and every day Plaintiff has 
been and will continue to be without telephone service, as punitive damages. 

ad. For legal interest from the d&te of each loss as shall herein be 
ascertained. 

e. For such sums as this court may deem reasonable for attorney's fees 
for service in this action. 

f. For all costs of suit and disbursements herein. 

g. For such other, further, and additional relie~ as to this court may | 


seem proper in the premises. 
COUNT II 


1. Paragraphs one through ten of the First Count are hereby incorporated 
and made paragraphs one through ten of this count as though more fully set 
forth herein. 

11, vn or about September 29th, 1970, Plaintiff commenced ea c’ ril action . 
against the Defendant, SNETCO, returnable the Third Tuesday of November, 1970, 
to the Fourth Circuit Court for the State of Connecticut, located at 235 Grand ; 
Street, Waterbury, Connecticut, seeking to recover certain sums of money ‘ 
Plaintiff alleges are due him from the Defendant, SNETCO, which the Defendant 
refused, and still refuses to pay. 

12. Paragraphs eleven through sixteen of the First Count are hereby 
incorporated and made paragraphs twelve through seventeen respectively of 
this count as t ugh more fully set forth herein. 

18. The ternination of Plaintiff's telephone service and © her rolated 
acts on the respective days as aforesaid, by the Defendants, and each of them, 


acting sepsrately and in concert, has actually and constructively hindered, 


' obstructed, delayed, and otherwise interfered with and prevented Plaintiff 


from consult’ng and communicating with his attorneys in the prosecution of 
said lawsuit, and will continue to hinder, obstruct, delay and prevent 


Plaintiff from consulting and communicating with his attorneys in said matter. 


in the future, all of which Defendants, and each of them well knew, or should 
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have known, and said acts were done by the Defendants, and each of them, 
acting separately and in concert, to hinder obstruct, delay and otherwise 
prevent Plaintiff from prosecuting said lawsuit and to prevent Plaintiff from 
prevailing in said lawsuit, all of which is, and was illegal, unlawful and in 
contravention of the laws of the State of Connecticut and the laws of the 
United States, and denies and deprives Plaintiff of the rights, privileges, 
and imrunities secured to Plaintiff by the provisions of the Fourteenth | 
Anendzent to the Constitution of the United States, all to his demage ani injury. 

19. Further, the Defendants, and each of them, acting separately and in | l 
concert, as aforesaid, acted knowingly, wilfully, purposefully, and with the 
specific intent to hinder,obstruct, delay and prevent Plaintiff from the 
lawful prosecution of said lawsuit and to prevent him from prevailing in said 
suit, all of which is illegal, unlawful, and denies and deprives Plaintiff of 
the rights, privileges and immmities secured to Plaintiff b. the Constitution 
of the United States and the laws of the United States, 11 to his damage and | 

20. Paragraph 19 of the First Count is hereby incorporated and made” 
paragraph twenty of this count as though more fully set forth herein, 

WHEREFORE, Plaintiff respectfully prays that the Defendants, and 

each of them, be cited to appear and enswer herein as the law requires, and on 
final hearing hereof, have judgment against the Dafendants, and each of them, 
jointly and severally, as follows: 

a. For the sum of $15.00 per day for each and every day Plaintiff has 
been and will be without telephone service, as compensatory damages. 

b. For the sum of {10,000.00 for such other general damages has Plaintiff 

! has suffered and will continue to suffer as shall herein be found. 
c. For the sum of $150.00 per day for each and every day Plaintiff has 
" been and will continue to be without telephone service, as exemplary and 

punitive damages. 

d. For legal interest from the date of each loss, as shall herein be 


ascertained. 


| 
| 
| 
| 
| 
| 
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e. For such sums e* this court may deem reasonable for attorney's fees 
for service in this action, 
f. For all costs of suit and disbursements herein. 
ge For such other, further, and addition . relief as to this court may 


seem proper in the premises, 


COUNT. ITI 


1. Paragraphs one through eighteen of the Second Count are hereby 
incerporated and made paragraphs one through eighteen of this count as 
though more fully set forth herein. 

19. The Defendants, and each of thom, acting separately and in concert, 
have hindered, obstructed, and delayed Plaintiff further in the prosecution 
; of said lawsuit with the intent to prevent Plaintiff from prevailing in raid 
! lawsuit, by divers additional ilisgal and improper acts, to wit; filing, or 
\ eausing to be filed in said lewsuft, improper anti sham and dilatory pleadings, 
all of which is unlawful end done for the purposs of impeding or defeating 
_ the due course of justice in said lawsuit, and to deny and deprive Pyaintiff 
| the equal protection of the ievs, and to deny and deprive Flaintiff of the _ 
; rights secured to Plaintiff by the Constitution and laws of the United States. 


20. Paragraph nineteen of the Second Count is hereby incorporated and 


! 
! 
| 
| 
a 
j 
{ 
| 
| 
i 
' 
| 
| 
+1 
{ 
} 
| 
! 


made paragraph twenty of this count as though more fully set forth herein. 
21. On or before February 1st, 1972, and again, on or before January ai 

1973, the Defendants, and each of them,in violation of Title 42 United States 

Code, Section 1985 (2) and (3), did conspire and agree betwéh themselves and 

_ with other persons, whose nates are presently unknown to Plaintiff, to do the 


| 
| 
{ 
i | 
' acts complained of hereinbefore, for the purpose of impeding, hindering, | 
obstructing, or defeating the due course of justics in the State of Painontdant| 


: and with the intent to deny and deprive Plaintiff ths equil protection of the 
laws, and to injun Plaintiff for lawfully attempting to obtain his right 
| under the Constitv don end law: of the United States 23 hereinbefore set forth. 


22. In furtherance of the object of said conspiracy, one or more of said | 


| 
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' Defendants and conspirators did do 01 causa to be done the acts and thinga es | hos 
complained of in herein above and, in violation of Title 42 United States Code, 
Section 1985 (2) and (3), did thereby injure Plaintiff as hereinafter set 
| forth, and denied and deprived Plaintiff of having and exercising his rights 
‘and privileges under the laws and Constitution of the United States as more 
' particularly set forth in paragraph sixteen of the First Count herein, 
23. Paragraph nineteen of the First Count is hereby incorporated and 


made paragraph twenty-three of this count as though more fully set forth herein 


oi. cere $= “ear icnngaeie ere want earthen armani 
. aaa = ‘ 


; 24. As a further direct and proximate result of the acts of the _ ba 
f Defendants, and each of them, as complained of herein above, Plaintiff has 
been put to considerable loss of time and money in the prosecution of the 
lawsuit mentioned in paragraph eleven ef the Second Co..t, and will in the 
: future be required to spend much extra time and moxu«y in the prosecution of 
| said lawsuit, and is in i-cuinent danger of the lose of the monies rightfully 
yA due him from the Defendant, SNETCO in that the actions of the Defendants, 2d 
each of them as aforesaid may well cause him the loss of his action, 
i! WHEREFORE, Plaintiff respectfully prays that the Defendants, and 
: each of them, be cited to appear and answer herein as the law requires, end on 
: final hearing hereof, have judgment against the Defendants, and each of 
jointly and severally, as follows: 
a. For the sum of $15.00 per day for each and every day Plaintiff hes 
' been and will be without telephone service as compensatory damages. 
; b. For the sum of {10,000.00 for such other general damages has Plaintiff | 
“has suffered and will contime to suffer as shall herein be found. | 


"been and will continue to be without telephone service, as exemplary and 
' punitive damages, 

d. For legal interest from the date of each loss, as shall herein be 
ascertained. 

e. For such sums as this court may deem reasonable for attorney's fees 


| 
i 
i 
1 
ce. For the sum of $150.00 per day for each and every day Plaintiff has | 
| 
| 
H 
i 
i 
i for service in this action. 

| 

! 
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f. For all costs of suit and disbursements herein, 
g. For such other, further, and additional relief as to this court may 


seem proper in the premises. 
COUNT IV 


1. Paragraphs one through twenty-two of the Third Count are hereby 
incorporated and made paragraphs one through twenty-two of this cout as 
though more fully set forth herein. 

23. At all times mentioned herein, the Defendants, and mepirators, or 


one or more of them, had knowledge of the wrongs and conspiracies that were 


about to be committed, and ir fact were committed as hereinabove set forth, 


and further, the Defendants, and conspirators, or one or more of them, were 


empowered and duly authorized to prevent, or to aid in preventing the 


commission of said wrongs and conspiracies which denied Plaintiff of the 


equal protection of the laws guaranteed by the provisions of the Fourteenth 


: Amendment to the Constitution of the United States, and the laws of the United: 


i States, the Defendants, or one or more of them, acting separetely, or in - 


concert, or omitting to act, wrongfully neglected to prevent, or to aid in the 


: prevention of the commission of the wrongs herein mentioned against Plaintiff, 


: and further, notwithstanding that under the law, the Defendants, or one or 


' more of them were empowered and duly authorized to secure to Plaintiff the 


_ equal rights, privileges and immunities nat are secured to Plaintiff which 


_ the Defendants, or one or more of them could have secured to Plaintiff by the 


- excercise of reasonable diligence, the Defendants, and conspirators, or one or 


_more of them, acting separately, or in concert, or omitting to act, and 


further by wilfully and intentionally acting, or omitting to ect to prevent, 


' or to aid in preventing, or to use reasonable diligence to prevent the 
: commission of the wroms) and conspiracies herein above mentioned, all of which 


is in contravention of Title 42, United States Code, Section 1986, denied and 


| deprived Plaintiff of the equal protection of the laws and the equal rights, 


privileges and immmities secured to Plaintif” the Fourteenth Amendment of 
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|; the Constitution of the United States and the laws of the United States. 
24. Paragraphs twenty-three and twenty-four of the Third Count are | 
hereby incorporated and made paragraphs twenty-four and twenty-five of this | 
| count as though more fully set forth herein. | 
WHEREFORE, Plaintiff respectfully prays that the Defendants, and 
each of them, be cited to appear and answer herein as the law requires, and on 
| inal hearing hereof, have judgment against the Defendants, and esch of them, 
jointly and severaliy, as follows: 
: a. For the sum of $15.00 per day for each and every day Plaintiff has 


' been and will be without telephone service as compensatory damages. 

i b. For the sum of $10,000.00 for such other general damages has Plaintiff 
f has suffered and will contimus to suffer as shall herein be found. 

| c. For the sum of $150.00 per day for each and every day Plaintiff has | 
' been and will continue to be without telephone service, as exemplary and | 
i punitive damages. : e | 
d. For legal interest from the date of each loss, as shall herein be : 
' ascertained. abs 

| ‘es For such sums as this court may deem reasonable for attorney's fees j 
_ for service in this action. 

f. For ail costs of suit and disbursements herein. 

ge For such other, further, and additional relief as to this court may | 
| seem proper in the premises. 


COURT _V 


1, Paragraphs one and two of the First Count are hereby incorporated 
and made paragraphs one and two of this count as though more fully set forth 

! herein. 

f 3. Further, this is a proceeding for a preliminary and a permanent 

f injunction, enjoing and restraining Defendants, and each of them, their egents, 
| servants, employees and successors from continuing or maintaining eny policy, 
practice, action, custor or ussge of withholding, interfering, denying or 


, depriving, or attempting to withhold, deny, or deprive Plaintiff of any 


, telephone service to Plaintiff, and further, to enjoin, restrain Defendants, 
| and each of them, their agents, servants, employees, and successors, from 


: doing, or continuing, or maintaining any policy, practice, action, custom or 


rights, privileges, or immunities secured to Plaintiff by the Constitution of 
the United States and the laws of the United States in any way or manner, 


| pursuant to the provisions of Title 28, United States Code, Sections 2201, and 


| 2202, to determine, adjudge, and declare the rights and relations, and/or the 
' legal rights and relations of the parties, as is hereinafter more fully set 


| and made paragraphs five through twelve of this éount as though more fully set 
| forth herein. © 
hs incorporated and made paragraphs twenty-one through twenty-four respectively 


Count are hereby incroporated and made paragraphs twenty-five, twenty-six, 
| and twenty-seven respectively of this count as though more fully set forth 


' telephone service, or to otherwise interfere in any manner whatsoever with any | 


} usage of otherwise interfereing with, or denying or depriving Plaintiff of any 


' forth. 


' of this count as though more fully set forth herein. | 


‘ the rights, privileges and immmities as aforesaid, will be continuing and 


) 


THE SOUTHERN NEW ENGLAND TELEPHONE COMPANY, under color of law, statute, rules,’ | 
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| 
| 
| 


4. Further, this is a proceeding for a declaratory judgment, brought | 


5. Paragraphs three through ten of the First Count are hereby sncorporated 


13. Paragraphs eleven through eighteen of the Second Count are hereby. 
incorporated end made paragraphs thirteen through twenty respectively of this 


count as though more fully set forth herein. 
21. Paragraphs nineteen through twenty-two of the Third Count are hereby 


25. Paragraphs twenty-three, twenty-four, and twenty-five of the Fourth 


herein. 

28, The conduct and actions by the Defendants, and each of them, as 
hereinbefore mentioned, against Plaintiff, has resulted in Plaintiff suffering 
immediate end irreparable injury, and unless enjoined and restrained, the 
damage and injury done to Plaintiff by reason of his being deprived and denied 


~isiaminadiel 


\ 


\ 
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| Arreparable, and Plaintiff has no plain, complete, and adequate remedy at law. 

WHEREFORE, Plaintiff respectfully prays that the Defendants, and 

: enh of them, be cited to appear and answer herein as the law requires, and 
“that this Com+t advance this case on the docet and order a speedy hearing of 
loos and upon said hearing this Court: 

: A. Have judgment against the Defendants, and each of them,jointly and 

severally as follows: 

f a. For the sum of $15.00 yer day for each and every day Plaintiff has 


\! | been, and will be without telephone service as compensatory damages. 
f 
fl 
} has suffered and will continue to suffer as shall herein be found. 


b. For the sum of $10,000.00 for such other general damages Plaintiff 


c. For the sum of $150.00 per day for each and every day Plaintiff 


has been and will continue to be without telephone service, as exemplary and 


| punitive damages. 
! d. For legal interest from the date of each loss, as shall herein be 
ascertained, ; 
| e. For such suns as this Court may deem reasonable for attorney's 
f fees for service in this action. : 

£. For all costs of suit and disbursements herein. 

g. For such other, further, and additional relief as to this Court 
; may seem proper in the premises, 

| B. That this Court hold, adjudge, decree and declare the rights and other 

legal relations of the p rties to the subject matter here in controversy, in 
| order that such declaration shall have the force and effect of a final judgment 


as follows: 


F a. Whether the policy, prestice, action, rule, custom, or usage, by 
‘| 
| whatever name called, of terminating telephone service to Plaintiff without 


i | adequate notice, and a fair and impartial hearing prior to said termination, 

constitutes a denial and deprivation of the rights, privileges, and immunities | 
i | 
|, secured +o Plaintiff under the Constitution and laws of the United States. 


b, Whether the policy, practice, action, rule, custom, or usage, by 


of its assets or equipment. 
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_ whatever name called, of refusing to restore telephone service to Plaintiff, 


or to advise, inform or report to him the reasons therefore, if any exist, is 


unconstitutional in that said conduct constitutes a denial of the rights, 
privileges, and immunities secured to Plaintiff by the Constitution and laws 
/ of the United States. 
| c. Whether the policy, practice, action, rule, custom, usage, by 
: whatever name called, of hindering, obstructing, delaying, or otherwise 
| interfering with Plaintiff in any legal action or proceeding in any manner, 
| except as provided by law, is unconstitutional in that said conduct constitutes 
a denial of the equal protection of the laws, and is a denial of the rights, 
| privileges, and immunities secured to Plaintiff by the Constitution and laws 
" of the United States. 
i d. Whether the Defendants, and each of they and their agents, 
| servants, or employees, or successors may continues ard maintain any of the 
| above mentioned policies, practices, actions, rules, customs, usages, by 
) whatever name called, that denies and deprives Plaintiff of the rights, 
privileges, and immunities secured to Plaintiff by the Constitution and laws 


| of the Unit:4 States, or otherwise in any manner deny, deprive of interfere 


| with any rights, privileges, or immunities secured to Plaintiff as aforesaid. 


e. Waat the requirements of adequat. notice should be, and what 
' procedure would constitute a fair and impartiui hearing prior to any termination, 
" and upon whom would the burden of proof lie, and what provision should be made 


. for any judiciel review of any results of any hearing as aforesaid. 


| 

| 

C. That this Cyvurt issue and decres a@ premliminary injunction as the | 
wm provides, and upon final hearing make said injunctions perManent, enjoing | 

| end restraining Defendants, and each of them, their agents, servants, or 

| employees, -or successors, acting separately, or in concert, from doing, or | 

' continuing or maintaining eny policy, practice, action, custom, or usage, as 

{ set forth below: ‘ 
: a. Terminating Plaintiff's tele; hone service or otherwise interfering 


| with Plaintife's telephone service without adequate notice and a fair and 


JMO Vet evavewves 265 2GNyg Ge Sew are Seer NO Fe 
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_impartial hearing prior to any termination or interference. 
; b. Failing to advise, inform, or report to Plaintiff, and in writing, 
lof any and all reasons, if any exist, for any termination or any interference 


with any telephone service prior to any hearing or request to terminate any 


| telephone service to Plaintiff. 
c. Failing to advise, inform, or report to Plaintiff, and in writing, | 


: of any and all reasons, if any exist, for the termination of Plaintiff's 


" telephone service on January 23rd, 1973, as aforesaid, and the reasons, if any | 


‘exist for the continued conduct in refusing to restore said telephone service. | 


d. Failing to follow any and all provisions of the Constitution end 


H 

laws, statutes, rules, regulations, and ordinances of the State of Connecticut | 
| end the United States, in any relations concerning Plaintiff and the Defendants.| 
i 


it e. Refusing to restore or to furnish Plaintiff with telephone service. 


\ 
3 
f, Hindering, obstructing, impeding, delaying, or otherwise interfering 
| with Plaintiff in the defense or prosecution of any preceeding or legal action | 


‘by any means, or in any manner, except as clearly authorized and provided for 
“by law, statute, rule or regulation. 
ge Denying, denriving, or otherwise interfering with any rights, 


privileges, or immunities secured to Plaintiff by the Constitution and laws of 


_ the United States, and the State of Connecticut. 

h. Conspiring, agreeing, or planning between themselves, or others, 
to deny, deprive, or otherwise inierfere with any rights, privileges, or 
‘Immunities secured to Plaintiff by the Constitution and laws of the United 
| States,end the Stete of Connecticut. 

| i. Failing to prevent, or aid in preventing, or to use reasonable 


, diligence in preventing any conspiracy, plan or agreement, as aforesaid. 


i} D. That this Court grant such other, further, additional, or alternative 
| 


| relief at law, or in equity, as to this Court may seem proper in the premises. 


' Respectfully subnitted, 


THE PLAINTIFF, Pro Se 
Line Sulés , 


i ‘ David L. Salisbury 
P.O. Box 1771 
Waterbury, Connecticut 06720 
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UNITED STATES DISTRICT COURT 


FOR THE JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY 
Plaintiff CIVIL ACTICN NO. 15770 
vs. 


SOUTHERN NEW ENGLAND TELEPHONE 


COMPANY, INC., et al MOTION TO DISMISS COMPLAINT 


Defendants 


DOCUMENT No. 


The defendants jointly move the Court to dismiss the action because 
the Complaint fails to state a claim against the defendants upon which relief 
can be granted, in that it appears on the face of the Complaint that: 

1) said complaint is unverified; 

2) no discrimination is alleged, nor can it be: 

3) the defendants were not acting under color of state law as a 
matter of law; and 

4) no facts are alleged, nor can they be, to support a claim of 
a conspiracy or discrimination. 

THE DEFENDANTS 
SOUTHERN NEW ENGLAND TELEPHONE COMPANY 


WILLIAM J. O'KEEFE 


BY 
PETER J. TYRRELL 
GRIFFIN & BRAYTON 
48 Leavenworth Street 
Waterbury, Connecticut 06702 


@iFFIN and BRAYTON 
ATTORNEYS AT LAW 
WATERBURY, CONN. 


CERTIFICATION OF SERVICE 


I hereby certify that on the 15th day of June, 1973, a copy of the 
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UNITED STATES DISTRICT COURT 


FOR THE JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY ) 
Plaintiff ) CIVIL ACTION NO. 15770 
VS. 


SOUTHERN NEW ENGLAND TELEPHONE 


COMPANY, INC., et al ) ORDER 
Defendants ) 
This cause came for a hearing on » 1973, on 


the defendants motion to dismiss the action because the Complaint fails 
to state a claim fagainst the defendant upon which relief can be granted 
because: : 

1. said complaint is unverified; 

2. no discrimination is alleged, nor can it be; 

3. the defendants were not acting under color of state law as 4 
matter of law; and 

4. no facts are alleged, nor can they be, to support a claim of a 
conspiracy or discrimination, 
and the Court having heard the argument of counsel and being fully advised, 
it is ORDERED that the defendants’ motion to dismiss the action because 
the Complaint fails to state a claim against the defendant upon which relief 
can be granted, and that the Complaint be and it is hereby dismissed (with 
leave to the plaintiff to file an Amended Complaint within days) 


(without leave to amend and that the action be dismissed with prejudice). 
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PILED. | 
UNITED STATES pistercr court Yb I ovis "73 
U.S. DISTUCT COURT | 
DISTRICT OF CONNECTICUT NEW HAVEN, CONN 
DAVID L. SALISBURY i | 
v. : CIVIL NO. 15,770 | 
THE SOUTHERN NEW ENGLAND s 
TELEPHONE CO. and WILLIAM | 
J. O'KEEFE 3 | 
: 
{ j 
j RULING ON DEFENDANTS' MOTION | - 
1 t TO DISMISS | 
The plaintiff instituted this action pursuant to the 
provisions of the Civil Rights Act for declaratory relief | 
and damages, alleging that he was denied the protections of 
! procedural due process when the defendant public utility 
company discontinued his telephone service without notice 


NO. ]2, 


DOCUMENT 


or cause. The only issue posed by the defencants’ motion 

to dismiss is whether termination of the service constitutes 

“state action."/ 
Reciting various c/vil rights claims under 42 U.S.C. 

§§ 1983, 1985, and 1986, the piaintiff's five-count com 


plaint, filed pro se, is a rather lengthy, verbose document. 


! 
{ 
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In essence, however, it asserts that the defendant telephone 


LAOS aS 


e 


company and its employees disconnected the plaintiff's 


service without cause, notice or hearing under color of 
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Y race the defendants do not raise the issue whether the 
deprivation of telephone service is a cognizable right 
within the due process clause, the Court ascumes they 
concede the point. See Fuentes v. Shevin, 407 U.S. 67 


(1972); Lynch v. Household Finance Corp,, 405 U.S. 538 
(1972); Goldberg v. Keily, 397 U.S. 254 (1970). 


\ 
, 
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state law, resulting in great inconvenience, embarrassment 
and exoense to the plaintiff and his family. Among other 
allegations, the plaintiff in his complaint and moving 
papers, recognizing the need to demonstrate a sufficient 
nexus between the State of Connecticut and the company, sets 
forth many factual and statutory references to sustain his 
position that the public utility is "so entwined with 
governmeatal policies or so impregnated with a governmental 
character as to become subject to the constitutional limi- 
tations placed upon state action.” Evans v. Newton, 382 U.S. 
296, 299 (1966). 

The defendant company, on the other hand, contends 
that it is a privately owned, financed and operated company, 
that the Public Utilities Commission of the State of 
Connecticut “does not interfere, control or govern [the 
company’s] daily business operation or operations of the 
corporation with the consumer", that the action of the com 
pany in terminating the plainti: f's service was taken pursu- 
ant to its own rules without utilizing eny state statute or 
regulation and without any specific direction or seuthorize- 
tion of a etate regulatory body, that the “color of state 
law" test has not been satisfied and, therefore, the case 
should be diswissed. 

Research of litigation under § 1983 between a public 
utility company end its customer based on the termination of 
service reveals differing results. This is inevitable 
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because no Supreme Court case sets out a precise definition 
of state action. As stated by Justice Rehnquist in Moose 
lodge 107 v. Irvis, 407 U.S. 163, at 172 (1972): 


While the principle is easily steted, | 
the question of whether particuler 
discriminatory conduct ig private, 
on the one hand, or amounts to “State | 
action” on the other hand, frequently 

admits of no easy answer. ‘Only by 

sifting facts and weighing circum 

stances can the nonobvious involve- | 
ment of the state in private conduct | 
be attributed its true significance.” | 


Sea also Burton v. Wilmington Parking Auth., 365 U.S. 715, 
722 (1961). 
Some courts have ruled that the plaintiff has a 
viable cause of action under the due process clause for the 
discontinuance of a utility service. See, e.g., Palmer ra 
Columbia Ges Coupany of Ohio, Inc., 479 F.2d 153 (6 Cir. 
1973) (nonpayment of bills); Ihrke v. Northern States Powe: 


Company, 459 F.2d 566 (8 Cir.), vacated as moot, 409 U.S. 
815 (1972) (nonpayment of bills); Bronson v. Consolidated 


Edison Co., 350 F.Supp. 443 (S.D.N.¥. 1972) (nonpayment of 


bills); Hattell v. Public Service Company, 350 F.Supp. 240 
(D. Colo. 1972) (nonpayment of biils); Stanford v. Css Service 


Company, 346 F.Supp. 717 (D.Ken. 1972) (nonpayment of bills). _ 
On the other hand, other courts have held that the ij 


| 
| 
protections of the Fourteenth Amendment do not apply to 
terminations of utility services « to other pre~‘ices of 


public utility companies. See, ¢.g., Jackson 7. Metropoli- 
tan £dison Company, F. 24 (3 Cir. August 21, | 
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1973) (nonpayment of bills); Lucas ie Wisconsin Electric 
Power Company, 466 F.2d 638 (7 Cir. 1972) (en banc), cert. 
denied, 409 U.S. 1114 (1973) (nonpayment of bills); Particu- 
lar Cleaners, Inc. v- Commonwealth Edison Co., 457 F.2d 189 
<7 Cir.), cert. denied, 409 U.S. 890 (1972) (requirement of 


security deposits); Kadlec v. Illinois Bell Tel. Co., 407 F. 


24 624 (7 Cir.), cert. denied, 396 U.S. 846 (1969) (misuse 
of telephone service). 

Reliance upon precedents, however, cannot be disposi- 
tive because, as stated in Palmer v. Columbia Gas of Ohio, inc., 
supra, 479 F.2d at 162, "the significance of the involvement 
of the state in the actions of any kind of private conduct 


can only be determined by an examination of the facts of 


each particular case. . . ." See also the catalogue of | 


factors deemed relevant by Judge Kerner in Kadlec v. Illinois 


Bell Tel. Co., supra, 407 F.2d at 628 (concurring opinion). | 
Thus, the Court must cift the facts and circumstances of 

each case in order to decide whether the extent of the 

state's inv: *ement. or control in the operations and manage- 
ment of ths ~ ric utility is such that the private firs 

becomes subject t. the constitutional limitations placed 

upon state action. Burton _v. Wilmington Parking Auth., 


ee 


365 U.S. 715 (1961). See generally Note, Fourteenth Awend- 


ment Due Process In Terminations Of Utility Services For Non- 


payment, 86 Harv, L. Rev, 1477, 1485-1494 (1973). 
; -4- 
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Accepting the plaintiff's ailegations in his com 
plaint as true, as is required, California Mctor Transport 
Co. v. Trucking Unlimited, 404 U.S. 508, 515 (1972), end 
based upon the Court's own research, it seems clear that the 
defendant telephone company is comprehensively regulated and 
controlled in almost every aspect of its activitics by the 
public Utilities Commission of the State of Connecticut. A 
perusal of Title 16 of the Connecticut General Statutes, end 
the regulations promulgated thereunder by the Publie Utili- 
ties Commission, discloses a pervasive statutory end regu- 
latory scheme which affects the daily business life of ali 
public utilities in this State. 

The P.U.C. has general supervision over all utility 
companies in Connecticut, and, among other things, has the 
power to examine safety conditions, Conn. Gen. Stat. § 16-11, 
investigate accidents, § 16-14, restrict use of streets, 
poles and wires, § 16-18, rule on rates, $ 16-19, require 
annual reports, § 16-27, provide penalties for failure to 
comply with its regulations, § 16-41, and regulate mergers, 
sales, leases, borrowing, lending, end ell "managerial 
service contracts", § 16-43. ‘Two additional statutes sre 
significant in the light of the facts of this case. Section 
16-20 permits any person egerieved by the failure of a pub- 
lic utility to furnish service to appeal for relief to the 
P.U.C., and its decision is binding upon the company. How- 
ever, resort to the statutory remedy is not mandatory, end 
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a customer may seek judicial intervention "to enjoin the 
shutting off of service to coerce payment of a disputed 
bill.” Steele v. Clinton Electric Light & Power Co., 123 
Conn. 180, 187 (1937). Section 16-49 provides for a revenue 
and expense sharing plan whereby 56% of the expenses of the 
P.U.C. each year are apportioned and assessed among all pub- 
lic service companies. Thus, the State is a direct bene- 
ficiary of a portion of ali monies received by the utility 
company from its customers. 

Under these circumstances and at this stage of the 
proceedings, it seems clear that the operations of the 
defendant company are fully circumscribed and supervised by 
che State of Connecticut and its regulatory agency, in- ' 
cluding in general the specific activity complained of in 
the present lawsuit. There has been a sufficient showing 
that the defendant utility company acted under color of 
state law in terminating plaintiff's telephone service 
without notice or just cause. 

Accordingly, the defendants’ motion to dismiss is 
denied. | 

Dated at New Haven, Connecticut, this 7th day of 


November, 1973. 


Rebert C. Zamnano 
United States District Judge 
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UNITED STATES DISTRICT COURT 


FOR THE JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY ) 


t Plaintiff ) CIVIL ACTION NO. 15770 


SOUTHERN NEW ENGLAND TELEPHONE 


against the plaintiff;-David L. Salisbury, arising out of the transaction 


and oon 


DOCUMENT NO. 


pr occurrence that is the subject matter of said plaintiff's claims, as set 


forth in his Complaint, and the adjudication of which does not require the 


COMPANY, INC., et al ) COUNTERCLAIM 
Defendants ) 
we 1. The defendant, Southern New England Telephone Company, has a claim: 


‘ 


‘ 


presence of third parties over whom the Court herein cannot acquire jurisdiction. 


2. The defendant is a corporation organized and existing under 

the laws of the State of Connecticut, having its office and principal place 

of business in the City of New Haven and having branch offices in other cities 
and towns of the State of Connecticut, and is engaged in the business of 


supplying telephone service to its subscribers. 


; 3. The plaintiff was a subscriber of the defendant's telephone service 


and resided at Hinman Road, Watertown, Connecticut. 
4. On or about July 21, 1972, and for some time prior thereto, the 
plaintiff was a subscriber of the defendant, and on said day the defendant 


giailed a monthly bill to the plaintiff, which monthly bill was paid in full. 


CRIFEIN and BRAYTON ' 


ATTOQNETS AT LAW 
WATERBURY. CONN. 
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on 
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5. On the 21st day of the months of August, Septemver, vct . 


Ql, 
\ 


November, December, all of 1972, and January 21, 1973, the dezgendant 


‘s 


led 


,a monthly bill to the plaintiff for telephone services rendered according 


; 
to its tariff regulations. P: 


it ft 
} 6. Said bills were either partially paid or remained unpaid. 
! 

} 

| 


7. 


if 8. 
'to perform and deliver telephonic service to the plaintiff and in fact, did 


‘deliver said telephonic service to the plaintiff for the aforementioned dates; 


i 
ito wit: 
{| 


was terminated, 


ae within which his telephone service was terminated, there was a credit given the 


plaintiff of $6.80, reducing his o! ligation to $42.81. 
10. 


4s 


! Due demand was made upon the plaintiff for said sum, yet the same 


due and oving to date. 
THE DEFENDANT CLAIMS: 


| FIFTY AND 00/100ths DOLLARS ($50.00) Damages. 


at “ THE DEFENDANTS 


BY 
I, PETER J. TYRRELL 
F 48 Leavenworth St. 


ij Waterbury, Connecticut 06702 
\ CERTIFICATION 
I hereby certify that on the 13th day of December, 1973, a copy of the 


Fe reoc.ag Counterclaim was mailed, via U.S. Mail, postage prepaid, to vavid 


' 
Salisbury, P. O. Box 1771, Waterbury, Connecticut, 


* PETER J. TYRRELL | 


GRIFFIN and BRAYTON 
ATTORNEYS AT LAW ‘ 
WATERBURY, CONN, 


On or about January 23, 1973, there remained and due an outstandin 


from August 21, 1972, to January 23, 1973, when the plaintiff's service 


‘| 9. After crediting the plaintiff with the unused portion of the month, 


\ 
| 


The defendant at all times herein remained ready, willing and able}; 


; 
} 
! 
| 
| 
} 
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UNITED STATES LISTRICT COURT 


FOR THE JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY ) 
Plaintiff ) CIVIL ACTION NO. 15770 
VS. 
Kt SOUTHERN NEW ENGLAND TELEPHONE t 
seit COMPANY, INC., et al ) ANSWER 
Defendants ) 
O 7 
2 FIRST COUNT: 
P _—* iy j 


~~ 


1. The defendants admit Paragraph dé; 4, No’. 5 and No. 6. 

2. The defendants deay Paragraph No. 1, ">. 7, Ne. 8, No. 9, No. 10 
No. V1, No. 12, No. 13, No. 15, No. 16, No. 17, ane No. 18, 
3 As to the allegations contained ia Paragraph No. 2, No. 3, No. 14,! 


Je 


No. 19, the defendants have insufficient knowledge upor ~hich to form a pleading: 


ar. therefore leave the plaintiff to his proof. 


DOCUMENT 


SECOND COUNT; 


1, The answers of Paragraphs No. 1 through 10 of the First Count 
are hereby correspondingly made Answers to Paragraph 1 through 10- of this 
Second Count, as if more “ully set forth herein. 

11. Paragraph No. 11 is admitted. 

' 12. The answer ‘*o Paragraph No. 11 through 16 of the First 
Count are hereby correspondingly made Answers to Paragraphs No. 12 through 
No, 17 of this Count as if more fully set forth herein, 

18. The defendants have no knowledge upon which t’ form a pleading 
and therefore leaves the plaintiff to his proof. 

19. The defendants deny Paragraph No, 19. 

20. The defendants have insufficient knowledge upon which to form a 

GRiefin and saaYTON pleading and therefore leave the plaintiff to his proof. 


ATTORNEYS AT LAW 
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THIRD COUNT: 


1. The answers to Paragraphs No. 1 through No. 18 of the Second Count 
are hereby correspondingly made Paragraphs No. 1 through No. 18 of this Count, 
as if more fully set forth herein. 

19. The defendants deny Paragraphs No. 19, No. 20, No. 21, and No. 22. 

23. As to Paragraphs No, 23 and No. 24, the defendants did have 
“insufficient knowledge upon which to form a pleading and therefore leave ~ 


the plaintiff to his proof. 


FOURTH COUNT: 


1. The answers to Paragraphs No. 1 through No. 22 of the Third Count 
‘are hereby correspondingly made the answers to Faragraphs No. 1 through No. 22 ' 
of this Count, as if more fully set forth herein. 

23. The defendants deny Paragraph No. 23. 

24, As to the allegations contained in Paragraph No. 24 and No. 25, 
the defendants have insufficient knowledge upon which to form a pleading, 


and therefore leave the plaintiff to his proof. 


‘FIFTH COUNT: 


1. The answers to Paragraph No. 1 and No. 2 of the First Count are 


correspondingly made herby Answers to Paragraphs No. 1 and No. 2 of this Count, 
as if more fully set forth herein. 

3. As to the allegations contained in Paragraphs No. 3, No. 4, No. 28, 
the defendants have insufficient knowledge upon which to form a pleading and 
therefore leave the plaintiff to his proof. 

5. The Answers to Paragraphs No. 3 to No. 10 of the First Count 
are hereby correspondingly made Answers to Paragraphs No. 5 through No. 12 of 
this Count, as if more fully set forth herein. 

13. The answers to Paragraphs No. 11 to No. 18 of the Second Count 
are hereby correspondingly made Answers to Paragraphs 13 to No. 20 of this 


Count as if more fully set forth herein, bs 
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21. The answers to Paragraphs No. 19 through No. 22 cf the Thir’* 
Count are hereby co.:respondingly made the Answers to Paragraph No. 21 through 
iNo. 24 of this Count, as if more fuliy set forth herein. 
25. The answers to Paragraphs No. 23 to No. 25 of the Fourth Count 
oe correspondingly made the Answers to Paragraphs No. 25 through No. 27 of 


this Count, as if more fully set forth herein. 


FIRST AFFIRMATIVE DEFENSE 


( Pursuant to 28 U.S.C., Sec. 1342, this Court does not have jurisdictiog 
to restrain the defendants from complying with the Connecticut Public Utilities 


Commision Tariff Regulations, or a case arising thereunder. } 


SECOND AFFIRMATIVE DEFENSE j 


This Court does not have jurisdiction to entertain the plaintiff's 
, civil rights cause of action, as the plaintiff has not exhausted his state 
, administrative remedies, 


THE DEFENDANTS | 


PETER J. TYRRELL 


48 Leavenworth Street 
Waterbury, Connecticut 06702 


CERTIFICATION 


I hereby certify that on the 13th day of December, 1973, a copy of the’ 
foregoingAnswer was mailed, via U.S. Mail postage prepaid, to David Salisbury, 


P. O. Box 1771, Waterbury, Connecticut. 


PETER J. TYRRELL ma | 
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ATTORNEYS AT LA® 
WATERBURY, CONN. 


UNITED STATES DISTRICT COURT 


FOR THE JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY ) 
Plaintiff ) CIVIL ACTION NO. 15770 


| vs. 


SCUTHERN NEW ENGLAND TELEPHONE 
COMPANY, INC., et al ) 


Defendants ) MOTION TO RECONSIDER DEFENDANT'S 
MOTION TOC DISMISS 


| 
i] 
I 
The defendants in the above entitled action request this Court to 
reconsider its November 8, 1973, culing on their prior Motion to Dismiss in 
‘view of the United States Supreme Court decision on December 23, 1974 
entitled Jackson v. The Metropolitan Edison Co. _ U.S. 
|Pstw4220. t 
| THE DEFENDANTS , 
| WILLIAM " O'KEEFE 
| 


| ie. 
| 


BY 
{ Peter J. Tyrrell 
49 Leaveumorth Street’ 
Waterbury, Connecticut 06712 


CERETEP 2 CAs 2 OR 


kopy of the foregoing Motion to Reconsider Defendant's Motion to Dismiss was 


j 


} i 


* celal Connecticut. 


| 4? Li. The Abr lee rgb 


| <--SETER J J. 


GRIFFIN and BRAYTON, P.C. || 


ORE oka aie dads abebacinby ie 
| I hereby certify that on the 28th day of February, 1975, a 


‘ SOUTHERN NEW ENGLAND TELEPHONE COMP 
i . . ' . 
i 
mailed via U.S. Mail, postage prepaid to David Salisbury, P. 0. Box 1771, 


The foregoing motion having been heard, it is hereby ORDERED: 


GRANTED DENIED . 


BY THE COURT 


CLERK 
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IN THE UNITED STATES DISTRICT COURT FOR THE 


JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY 


CIVIL ACTION 


File No. __15, 770 


Plaintiff 
VSe 
The SOUTHERN NE. ENGLAND TELEPHONE 


\COMPANY,, INC., ET AL 


35. 
. 


Defendants March 17, 1975 


SINTIFF'S AFFIDAVIT ON UTILITY ASSESSMENTS BY THE PUBLIC UTILITIES 


COMMISSION, IN OPPOSITION TO DEFENDANTS' MOTION TO DISMISS UPON 


eS ee ee ee 


RECONSIDERATION. 


NO. 


I, DAVID L. SALISBURY, Plaintiff in ths above entitled action, 
being duly sworn, do depose and say: 
1. That I am over the age of eihteen years, and I believe in the 
obligation of an oath. 
2. This affidavit is made on my personal knowledge, and all facts 


contained herein are, the best of my knowledge and belief the truth. 


DOCUMENT 


3. On Friday, March 7th, 1975, I proceeded to Hartford, Connecticut, to 
the offices of the Public Utilities Commission of the State of Connecticut. 

4. Within the accounting ebtinns of said Public Utilities Commission, 
upon presentation of the letter attached hereto, I was allowed to inspect the 
records of the said Public Utilities Commission pertaining to the expenses of 
said Commissicu, the revenues of the utilities under its jurisdiction, and the 


amounts assessed those utilities liable therefore fcr assessment, for the fisce~ 


years: shown on the chart also hereto attached. 


or 


5. I obtained a true and certified o° *he revenues, expenses and 
assessments, as set forth on the chart attached hereto. 

6. The figures sei fi vith said chart are true and accurate copies 
taken from said records of ti Connecticut Public Ut. lities Commission. 

7. Said figures:reflect the true extent of the joint participation 
between Connecticut utilities, and the defendant, Southern New England Telephone 
Com. any in particular, and the Connecticut State Public Utilities_Commission. 


FURTHER, DEPCNENT SAYETH NOT. 


DAVID L. SaLISSURY, 
P.O. Box 1771 
Waterbury, Connecticut 06720 


Pro Se 


Dated at Waterbury, Connecticut, thi. day of March, 1975 


STATE OF CONNECTICUT ) 
3s: daterbury, Connecticut, March 17, 1975 
COUNTRY OF NEW HAVEN ) : 
Personally eppeared, David L. Salisbury, the signer and sealer of the 
foregoing Affidavit, who made truth to the truth of the matters contained 


therein before me. 


RICHARD A. JOSEPH =x 
Commissioner of the Superior Court 


CERTIFICATION: . 


I hereby certify that I have mailed, postage prepaid, a true copy of the 
foregoing affidavit end chart attached thereto, to Atty. Peter J. Tyrrell, 
counsel for the defendants. 


. tee 
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Di L. SALISBURY, Pro Se 


P.O. Box 1771 
Waterbury, Conrecticut 06720 


Utrsx >) =) hs we 


David L. Salisbury 
P.O. Box 1771 
Waterbury, Connecticut 06720 


March 6, 1975 


Publ:7 Utilities Commission 
tate Cifice Building } 
Hartford, Connecticut 06115 | 


Attn: Mr. Henry Mierzwa, Executive Secretary 


Dear Sir: 


Please be advised that I am the Plaintiff in a Civil Action in the : 
Federal Court against the Southern New England Telephone Company. 


It 's essential for me to ascertain certain facts which are public 
record involving the defendant Telephone Company. 


Pursuant to § 16-49 (a) of the Connecticut General Statutes as 
amended, the Commission shall apportion and assess fifty-six (56%) percent 
of the expenses of the Commissi-n not exceeding six hundred thousand 
(600,000.00) dollars against ain utilities, including the defendant. 


Therefore, would you kindly supply me with the information needed 
according to the chart attached, and certify the same as a true and accurate 
copy of your records so that it nay be entered into the Court record. 


Thank you for yo. - kind attention to this matter. 


Very truly yours, 


und £ debic 


David L. Salisbury 
encl; 
ce: Federal District Court 
District of Connecticut 
Federal Building 
New Haven , Connecticut 
Civil File # 1577U 


Expenses of the Public Utilities Commission as defined in §16-49 o* tne Vonnecticuy 
Qeneral Statutes as amended, and apportionment of those expenses 7 utilities, 
and the amounts paid by the Southern New England Telephone Compeny ror the years indicated, 


YEAR COMMISSION EXPENSES | TOTAL AMOUNT ASSESSED AMOUNT PAID BY THE 
LIL UTILITIES SOUTHERN NiWd_ENG. TEL. CO. P 
1979 SA 712,019 8 7 her 296, 36617 hey, 284, 9S, EY attics 
197 S°% 356, 00% 279 ASS, 356,009.29 AS (27387092 epee 
on EE 753,43069 ° Rev. 277,220,664 REM 298,92, 644 
/922. 50% 376, 7/535 ASS 376, 7S 3S AS. (28,369.99 eroy2 genre 
SE ii. war’ Revi 1,0/% 062,035 Reve 347,195,978 “ 
ew 1190,%/6.56 Ree 1,/3Y,209,98%, Reo, 39/,7/9, 596 


1973 
___ 197g EB 56% 666,521.27 he, BEE, S2U27 ASE. 230,19 52 08 


ye Zifea P Year pucemplele 


SMErCo. 
Qo. Boy (S62. 
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CERTIFICATION. " 


Ue 
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Certified a true copy March 7, 1975 


CERTIFIED A TRUE COPY 


ECUTIVE SICRETA 
PUBLIC UTiLT:CS COMMISSION 
STATE OF CONNECTICUT 

DATE; 12 [1925 


FILED 
| og (K775 


at i} 
U.S. CISTAICT COURT 
UNITED STATES DISTRICT court" HAVEN, CONN. 


DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY Hy 
Ve : CIVIL NO. 15770 
THE SOUTHERN NEW ENGLAND 3 


TELEPHONE COMPANY and 
WILLIAM J. O‘KEEFE 2 


36, 


TO RECONSIDER MOTION TO DISMISS 
The plaintiff, appearing pro se, commenced this civil 
rights action under 42 U.S.C. §§ 1983, 1985, 1986, and 1988 


NO. 


{ 
{ 
| 
RULING ON DEFENDANTS’ MOTION | 
| 
| 
{ 
claiming that the defendant public utility company, with one 
of its attorneys, discontinued his telephone service without 
notice or just eause in violation of his right to procedural | 
due process, 
Defendants moved to dismiss claiming that such 
termination did not constitute state action. This motion to 


diemise was denied on November 8, 1973, on the ground that 


DOCUMENT 


"(t)jhere has been a sufficient showing that the defendant 
utility company acted under color of state law in terminating 
plairtiff's telephone service without notice or {ust cause," 


Salisbury v. Southern New England Telephone Cc., 365 F.Supp. 
1023, 1025 (D.Conn. 1973). On February 10, 1975, defendants 


were given leave to subait 4 motion requesting this Court to 
reconsider its prior ruling in light of the principles 
enunciated by the Un‘ted States Supreme Conc in Jackson ¥. 


Metropolitan Edison (o., U.8. » 43 U.S.L.W. 4110 


(December 23, 1974). The Court having reconsidered its 
prior ruling on the basis of the papers submitted and the 
Supreme Court's opinion in Jackson, the defendants’ motion 
to dismiss is now granted for reasons set forth iene 
Prior to the Supreme Court decision in Jackson, there 


was a divergence of opinion regarding the state action 


question in cases involving the discontinuance of utility 


ne 


service. See cases cited in Salisbury, supra at 1024, In 
light of this disparity among the Circuits, and in view of 
the emphasis on close examination of the facts in state 
action cases, Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 


172 (1972); Burton v. Wilmington Parking Authority, 365 U.S. 
715, 722 (1961); Palmer v. Columbia Gas of Ohio, Inc., 479 F. 


24 153, 162 (6 Cir. 1973), this Court found that the "compre- 
hensively regulated and controlled" defendant public utility 
operated under color of state law in terminating plaintiff's 
telephone service. 365 F.Supp. at 1025. 

In Jackson, however, the Supreme Court held that the 


termination of electrical service by # privately owned and 


operated, but heavily regulated, utility did not constitute 


TE NOE SAL LLNS AOC A CTI 


UW rehough the defendants have never addressed plaintiff's 
claims under 42 U.S.C. §§ 1985, 1986, and 1988, the Court 
has considered the sufficiency of these claims sua fponte. 
The complaint does not state a cause of action under 42 
U.S.C. §§ 1985 and 1986 because it fails to allege inten- 
tional. or purposeful discrimination designed to favor one 
individual or class over another, as required by 42 U.S.C. 
§ 1985(3). Griffin v. Breckenridge, 403 U.S. 88, 102 
(1971); Denman v. Leedy, 479 F.2d 1097 (6 Cir. 1973). 42 
U.S.C. § 1985 creates no independent cause of action. 
Moor v, Alameda County, 411 U.S. 693 (1973). 
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state action. Neither regulation, nor the fact that such 
regulation was “detailed and extensive," converted action of 
a utility company into that of the State, 43 U.S.L.W. et 


4111-12; see Moose Lodge No. 107 v, Irvis, supra at 176-77; 
Public Utilities Commission v. Pollak, 343 U.S. 451, 462 


(1952); Holodnak v. Avco Corp., ¥.2d (2 Cir. 1975), 


Slip Op. at 1837. It therefore affirmed the dismissal of 
plaintiff's § 1983 action. 

Plaintiff, in the case at bar, attempts to distinguish 
Jackson on four ewe It is first argued that by per- 
forming an essential public service, the utility company is 
performing a traditional state function, See, e.g., Marsh 
v. Alabama, 326 U.S. 501 (1946) (company town); Evans v. 
Newton, 382 U.S. 296 (1966) (municipal park). While Jackson 
acknowledged the viability of the traditional state function 


en 


doctrine, 43 U.S.L.W. at 4112, the Court concluded that the 
utility did not operate within the domain "traditionally the 
ea..usive prerogative of the State" because the Pennsylvania 
statute imposed no obligation upon the State to furnish 


electrical services, The Court declined to expand the 


that all businesses ‘affected with the public interest’ are 
atate actors in all actions." Id. Plaintiff at bar concedes 


traditional state function doctrine to a “broad principle 
that no obligation attaches to the State of Connecticut to | 


furnish utility service; therefore state action may not be 
Metanicccahee. chvtuntie an cc tan da mac Conae Oc ae, 
2/addicionally, plaintiff suggests in his brief that defendants’ 
monopoly status under the auspices of the Connecticut Public 
Ucility Commission justifies a finding of state action. 
However, a monopoly status has been consistently held to be 
not determinative of the question. See Jackson, supra; 
Moose Lodge No, 107, supra; Pollak, supra at 462. 
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premised on this ground. 

Plaintiff next: claims that affirmative approval by 
the Public Utilities Commission provides the sufficient 
nexus between the utility company's termination and the 
State. Affirmative approval of termination procedures sub- 
sequent to hearings may bear on the state action issue. 
Public Utilities Commission v. Pollak, supra. Yet Jackson 
is clearly dispositive of this issue. Referring to approval 
of termination procedures, Justice Rehnquist stated; 

Approval by a state utility commission of 

such a request from a reguiated utility, 

where the Commission has not put its own 

weight on the side of the proposed prac- 

tice by ordering it, docs not transmute 

‘a practice initiated by the utility and 

approved by the Commission into “state 

action." 

43 U.S.L.W. 4114. 

As in Jackson, supra at 4113, plaintiff's utility service 
was terminated under tariffs filed by the defendant, rather 
than under reguletions prescribed by the Connecticut Public 
Utilities Commission. Further, there has been no evidence 
presented that termination procedures have been the subject 
of Commission scrutiny. To the contrary, they ere part of 
tariffs acquiesced in by the Commission since the taviffs 
became effective in 1934. "[T]he state must be involved not 
simply with some activity of the institution alleged to have 


inflicted injury upon a plaintiff but with the activity that 


caused the injury." Powe v, Miles, 407 F.2d 73, 61 (2 Cir. 
1968). 


ae 


The plaintiff's thixi contention is that the State 
somehow has encouraged the defendant vtilicy company to 


~ deny plaintiff due process of law. See Adickes v. S. H. Kress 


& Co., 398 U.S. 144 (1970); Rcitman v. Mulkey, 387 U.S. 369 


(1967). Adickes and Reitman dealt with state encouragement 


of the particular constitutionally violative acts there in 
question. There is ~2 evidence before this Court that the 
Connecticut Public Utilities Commission has played such a 
role in the plaintiff's alleged deprivations. Quite to the 
contrary, pluintiff’s only contention is that the utility 
company-utility comuissior 1.elationship represents encourage- 


ment per se. In view cf Jackson, this contention must fail. 


| 
Finally, th: plaintiff suggests that Conn. Gen. Stat 
§ 16-49, providing a scheme by which public utility companies | 
furnish 56% of the Public Utilities Commission's expenses, 
ereates a symbirtic relationship between the privately owned 
public utilities and the Commission. This argument appeals 
to the «athor.ty of Burton v. Wilmington Parking Authority, 
supru, where state action was found in the discriminatica 
st practices by a private seiibinidsiatitieas who leased his premises 
from a muvicipal parking authority and operated his restaurant 
within the confines of a public parking structure. There, 
physical proximity and a $28,790 annual rent were fousd 
sufficient to support the conclusion that “[tjhe State has 
so far insinuated itself into a position of interdependence 


. « « that it must be recognized as a joint participant in 


the challenged activity ... ." Id. at 725. 


Nonetheless, Pennsylvania has a statute similar to 
Conn. Gen. Stat. § 16-49 providing for the assessment of 
regulatory expenses upon public utilities. Penn. Stat. 66 
§ 1461. Without specially alluding to this financial intex- 
dependence, the Supreme Court in Jackson found the symbiotic 


reletionship present in Burton absent bet*zeen the Metropolitan 


Edison Company and the Pennsylvania Public Urilities Com- 
mission. Yhe seme result is dictated in the case at bar. 

Justice Rehnquist's conclusion in Jackson is appro- 
priate to the case presently before this Court: 


All the [plaintiff's] arguments taken 
together show no more than that [defender~! 
was a heavily regulaced private utility, 
enjoying at least a partial mor .- ; in 
the providing of . . . servic? within its 
territory, and that it elects to terminate 
wervice to [plaintiff] in a manner which 
the . . . Commission found peruissible under 
gtate law. Under our decision this is not 
sufficient to connect the State .. . with 
{[defendant‘s]} action so as to make the 
latter's conduct ettributed to the State 


43 U.S.L.W. at 4114. 

Accordingly, applying the guidelines set forth in 
Jackson, defendant utility company's terminaticn of plain- 
tiff's telephone service does not constitute state action. 
The defendants’ motion to dismiss is granted; the case is 
hereby dismissed, 

Dated at New Haven,Connecticut, this 18th day of 
April, 1975. 


obert C. Z 
United States District Judge 
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, UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY 


Vv. CIVIL NO. 15,770 


-THE SOUTHERN NEW ENGLAND 


TELEPHONE COMPANY and 
WILLIAM J. O'KEEFE 


JUDCUERNT 

This cause having first come on for consideration on defendants' 
motion to dismiss, said motion having been denied by the Court in its 
Ruling on Defendants’ Motion to Dismiss the Complaint, entered November 8, 
1973; thereaf:-r, the defendants having filed another motior to dismiss 
and motion for summary judgment and the Court having denied same and all 
pending related motions filed by plaintiff and defendant, in its Ruling 
on Moti..i1 for Summary Judgment, entered February 10, 1975, but allowing 
defendants 20 days from the date of said Ruling to file a motion 
requesting vhis Court to reconsider its November 8, 1973 ruling on their 
motion to dismiss, and said Motion to Reconsider Defendants’ Motion to 
Dismiss having been filed and considered by the Court, and the Court 
having rendered its Ruling on Defendants’ Motion to Reconsider Motion 
to Dismiss, under date of April 21, 1975, granting same, 

It is ORDERED and ADJUDGED that plaintiff recover nothing 
and that this action be and is hereby dismissed, with costs to the 
defendants. 


Dated at New Haven, Connecticut, this 25th day of April, 


Sylvester A. Markowski 


Clerk, United States District Court 
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U.S. DISTRICT Coy 
NEW HAVEN, CONN 


IN THE UNITED STATES DISTRICT COURT FOR THE 
JUDICIAL DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY ) 
Plaintiff ) 
; vs ) CIVI’ D.VISION 
The SOUTHERN NEW ENGLAND ) FIL® NUMBER _ 15,770 
TELEPHONE COMPANY, INC., ) 
and WILLIAM J. O'KEEFE, ) NOTICE OF APPEAL 
ET ALS, 
Defendants . May 14, 1975 


Notice is hereby given that DAVID L. SALISBURY, Pleintiff 
above named, hereby appeals to the United States Court of 
Appeals for the Second Circuit trom the final judgment entered 


in this action on the 25th day of April, 1975. 


, ; The Plaintiff 
: pf Re 


David L. Salisbury Pro fe 
P.O. Box 1771 
Waterbury, Connecticut 06720 


CERTIFICATE OF SERVICE 


On this. day of Mey , 1975, a true 
and correct copy of the foregoing was 
served upon the Defendants- Appellees 

by mailing same to their counsel of record. 
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David L. Salisbury 
P.O. Box 1771 
Waterbury, Comnecticut 06720 


November 8, 1975 


Hom. Damiel Fusaro, Esq. 
Clerk, Umited States Court of Appeals 
Second Cireuit, United States Courthouse 


Foley Square 
New York, N.Y. 10007 


Re: Docket No. 75-7324, Salisbury vs S.N.E.T.CO., et als 
Atta: Miss Valentine, Pre Se Office 
Dear Miss Valentine; 


I bring to your attention the enclosed original and six copies of the 
supplemental certification requested by Mr. Fusaro. 


I was somewhat surprised to receive his letter last night since I had 
heard nothing from the Court this past week, and you indicated to me in 
our telepphone comversation Thursday that everythi zg was 0.K. 


I trust that this pleading will serve the purpose. I was under the 
impression that my original certification of service on p. 24 of my 
brief was sufficient. At the time it was made I did not know the 

manner service weuld be made. I attempted to make service at the 

time I mailed the brief Monday night. However, the outer office door 

to the building where his offices are located, ( around the corner 

from the Post Office ) were locked, and there was no mail slot. The 
package would not fit umder the door, I was unable to mail it because 
the postage machines were not working. I had a great deal of difficulty 
getting together enough postage to mail the brief and appendix copies 

to your office. So I delivered the package containing the two copies 
each of the . -f and appendix to his office after it opened, as I 
related to you im our telephone conversation. I do not know the name of 
his receptionest; I can find out next week ‘f it is important. His 
office is closed today, being the weekend. 


Thank you for your help and consideration in this matter. 
Very truly yours, 


Devid L. Salisbury 
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UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


DAVID L. SALISBURY ) 
Plaintiff-Appellant ) CIVIL APPEAL 
“s ) DOCKET wo, _ 75-7324 
The GOUTHERN NEW ENGLAND TELEPHONE ) 
COMPANY, INC., and WILLIAM J. O'KEEFE ) 


Defendants-Appellees ) 


SUPPLEMENTAL CERTIFICATION OF SERVICE 


This is to certify that on November 4, 1975, I personelly handed two 
copies each of my brief and  pendices in the above entitled appeal, to 
the clerk-receptionest in the offices of Griffin & Brayton, Esqs, 49 Leaven- 
worth Street, Waterbury, Conmecticut, and requested that she give them to 
Attorney Peter J. Tyrrell, counsel for the defendants in the above entitled 
appeal, 


Respectfully submitted, 
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DAVID L. SALISBURY 


Plaintiff - Pro Se : 
P.O. Box 1771 
Waterbury, Connecticut 06720 
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FILED 
hindi | 03th 709 
y.S. GIS THICT COURT 


UNITED STATES DISTRICT court" "4¥=!) CON" 


DISTRICT OF CONNECTICUT 


DAVID L. SALISBURY : 
ve : CIVIL NO. 15770 
THE SOUTHERN NEW ENGLAND : 


TELEPHONE COMPANY and 
WILLIAM J. O'KEEFE 3 


RULING ON DEFENDANTS’ MOTION 
TO RECONSIDER MOTION TO DISMISS 


The plaintiff, appearing pro sé, commenced this civil 
rights action under 42 U.S.C. §§ 1983, 1985, 1986, and 1988 
claiming that the defendant public utility company, with one 
of its attorneys, discontinued his telephone service without 
notice or just eause in violation of his right to procedural 
due process. 

Defendants moved ro dismiss claiming that such 
termination did not constitute state action. This motion to 
dismiss wes Zenied on November 8, 1973, on the ground that 
“ielbere has bee sufficient showing that the defendant 
utilitr company acted under color of state law in terminating 
plaintiff's telephone service without notice or just cause," 


Salisbury v. Southern New England Telephone Co., 365 *.Supp. 
1023, 1025 (D.Conn. 1973). On February 10, 1975, defendants 


were given leave to submit a motion requesting this Court to 
reconsider prior ruling in light of the principles 

enunciated by the United Stat<s Supreme Court in Jackson v. 
Metropolitan Edison Co., U.S. ___, 43 :U.S.L.W. A110 


EEE 


(December 23, 1974). The Court having reconsidered its 
prior ruling on the basis of the papers submitted and the 
Supreme Court's opinion in Jackson, the defendants’ motion 
to dismiss is now granted for reasons set forth hie 
Prior to the Supreme Court decision in Jackson, there 
was a divergence of opinion regarding the state action 
question in cases involving the discontinuance of utility 
service. See cases cited in Salisbury, supra at 1024, In 
light of this disparity among the Circuits, and in view of 
the emphasis on close examination of the facts in state 
action cases, Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 
172 (1972); Burton v, Wilmington Parking Authority, 365 U.S. 
715, 722 (1961); Palmer v. Columbia Gas of Ohio, Inc., 479 ¥. 
2d 153, 162 (6 Cir. 1973), this Court found that the "compre- 
hensively regulated and controlled" defendant public utility 
operated under color of state law in terminating plaintiff's 
tolephone service. 365 F.Supp. at 1025. 
In Jackson, however, the Supreme Court held that the 
termination of electrical service by a privately owned and 


operated, but heavily regulated, utility did not constitute 
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"Although the defendants have never addressed plaintiff's 
claims under 42 U.S.C. §§ 1985, 1986, and 1986, the Court 
has considered the sufficiency of these cliims sua sponte. 
The complaint does not state a cause of action under 42 
U.S.C. $§ 1985 and 1986 because it fails to allege inten- 
tional or purposeful discrimination designed to favor one 
individual or class over another, as required by 42 U.S.C. 
§ 1985(3). Griffin v. Breckenridge, 403 U.S. 88, 102 
(1971); Denman v. Leedy, 479 F.2d 1097 (6 Cir. 1973). 42 
U.S.C. § 1988 creates no independent cause of action. 
Moor v. Alameda County, 411 U.S. 693 (1973). 


state action. Neither regulation, nor the fact that such 


a utility company into that of the State, 43 U.S.L.W. at 


regulation was “detailed and extensive," converted action of 
4111-12; see Moose Lodge No. 107 v. Irvis, supra at 176-77; 
Public Utilities Commission v. Pollak, 343 U.S. 451, 462 
(1952); Holodnak v, Avco Corp., F.2d (2: «Cir. 1975), 
Slip Op. at 1837. It therefore affirmed the dismissal of 
plaintiff's § 1983 action. 

Plaintiff, in the case at bar, attempts to distinguish 


: 2 
Jackson on four peer It is first argued that by per- 


forming an essential public service, the utility company is 
performing a traditional state function, See, e.g., Marsh 
vs, Alabama, 326 U.S. 501 (1946) (company town); Evans v. 
Newton, 382 U.S. 296 (1966) (municipal park). While Jackson 
acknowledged the viability of the traditional state function 
doctrine, 43 U.S.L.W. at 4112, the Court concluded that the 


2 
\ ° 


utility did not operate within the domain "traditionally the 
exclusive prerogative of the State" because the Pennsylvania 
statute imposed no obligation upon the State to furnish 
electrical services, The Court declined to expand the 
traditional state function doctrine to a “broad principle 
that all businesses ‘affected with the public interest’ are 


state actors in all actions." Id. Plaintiff at bar concedes 


furnish utility service; therefore state action may not be 


OE SSS Sees St OSU erste ASRS 
2/additionally, plaintiff suggests in his brief that defendants’ 
monopoly status under the auspices of the Connecticut Public 

Utility Conmission justifies a finding of state action. 
However, @ monopoly status has been consistently held to be 
not determinative of the question. See Jackson, supra; 
Moose Lodge No. 107, supra; Pollak, supra at 462. 
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that no obligation attaches to the State of Connecticut to 
| 


premised on this ground, 


Plaintiff next claims that affirmative approval by 


the Public Utilities Commission provides the sufficient 
nexus between the utility company's termination and the 
State. Affirmative approval of termination procedures sub- 
sequent to hearings may bear on the state action issue. 
Public Utilities Commission v. Pollak, supra. Yet Jackson 
is clearly dispositive of this issue. Referring to approval 
of termination procedures, Justice Rehnquist stated; 

Approval by a state utility coumission of 

such a request from a regulated utility, 

where the Commission has not put its own 

weight on the side of the proposed prac- 

tice by ordering it, does not transmute 

approved by the Commission into "state 

action." 


43 U.S.L.W. 4114. 
As in Jackson, supra at 4113, plaintiff's utility service 
was terminated under tariffs filed by the defendant, rather 
than under regulations prescribed by the Connecticut Public 
Utilities Commission. Further, there has been no tvidence 
presented that termination procedures have been the subject 
of Commission scrutiny. To the contrary, they are part ox 
tariffs acquiesced in by the Commission since the teriffs 
became effective in 1934. “[T]he state must be involved not 
simply with some activity of the institution alleged to have 
inflicted injury upon a plaintiff but with the activity that 


caused the injury.” Powe v. Miles, 407 F.2d 73, wl (2 Cir. 


| 

| 

a practice initiated by the utility and | 

| 

1968). 


The plaintiff's third contention is that the State 


somehow has encouraged the defendant utility company to 


deny plaintiff due process of law. See Adickes v. S. H. Kress 


& Co., 398 U.S. 144 (1970); Reitman v. Mulkey, 387 U.S. 369 
(1967). Adickes and Reitman dealt with state encouragement 
of the particular constitutionally violative acts there in 
question, There is no evidence before this Court that the 
Connecticut Public Utilities Commission has played such a 
role in the plaintiff's alleged deprivations. Quite to the 
contrary, plaintiff's only contention is that the utility 
company-utility commission relationship represents encourage~ 
ment per se. In view of Jackson, this contention must fail. 


Finally, the plaintiff suggests that Conn. Gen. Stat 


§ 16-49, providing a scheme by which public utility companies 


furnish 56% of the Public Utilities Commission's expenses, 
creates a symbiotic relationship between the privately owned 
public utilities and the Commission. This argument appeals 
to the authority of Burton v. Wilmington Parking Authority, 
supra, where atate action was found in the discrimination 


practices by a private restauranteur who leased his premises 


from a municipal parking authority and operated his restaurant 


within the confines of a public parking structure. There, 
physical proximity and a $25,790 annual rent were found 
sufficient to support the conclusion that “[t]he State has 
so far insinuated itself into a position of interdependence 


. « « that it must be recognized as a joint participant in 


the challenged activity... .” Id. at 725. 


, 
' 


Nonetheless, Pennsylvania has a statute similar to 
Conn. Gen. Stat. § 16-49 providing for the assessment of 


regulatory expenses upon public utilities. Penn. Stat. 66 


§ 1461. Without specially alluding to this financial inter- 
dependence, the Supreme Court in Jackson found the symbiotic 
relationship present in Burton absent between the Metropolitan 
Edison Company and the Pennsylvania Public Utilities Com- 
mission. The same result is dictated in the case at bar. | 
Justice Rehnquist's conclusion in Jackson is appro- 
priate to the case presently before this Court: | 
All the [plaintiff's] arguments taken 
together show no more than that [defendant] 
was a heavily regulated private utility, | 
enjoying at least a partial monopoly in 
the providing of . .. service within its 
territory, and that it elected to terminate 
service to [plaintiff] in a manner which 
the . . . Commission found permissible under 
state law. Under our decision this is not 
sufficient to connect the State... with 


[defendant's] action so as to make the 
latter's conduct attributed to the State 


" " " "43 U.8.L.W. at 4114. | 
Accordingly, applying the guidelines set forth in 
Jackson, defendant utility company's termination of plain- 
tiff's tveicphone service does not constitute state action. 
The defendants’ motion to dismiss is granted; the case is 
hereby diswissed, 
Dated at New Haven,Connecticut, this 18th day of 


April Py 1975. 


Robert C. Zampano 
United States District Judge 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT WEW H 


DAVID L. SALISBURY 


Vv. CIVIL NO. 15,770 
THE SOUTHERN NEW ENGLAND 
TELEPIIONE COMPANY and 
WILLIAM J. O'KEEFE 


JUDGMENT 

This cause having first come on for consideration on defendants' 
motion to dismiss, said motion having been denied by the Court in its 
Ruling on Defendants’ Motion to Dismiss the Complaint, entered November 8, 
1973; thereafter, the defendants having filed another motion to dismiss 
and motion for summary judgment and the Court having denied same and all 
pending related motions filed by plaintiff and defendant, in its Ruling 
on Motion for Summar, Judgment, entered February 10, 1975, but allowing 
defendants 20 days from the date of said Ruling to file a motion 
requesting this Court to reconsider its November 8, 1973 ruling on thoi 
motion to dismiss, and said Motion to Reconsider Defendants’ Motion to 
Dismiss having been filed and considered by the Court, and the Court 
having rendered its Ruling on Defendants’ Motion to Reconsider Motion 
to Dismiss, under date of April 21, 1975, granting same, 

It is ORDERED and ADJUDGED that plaintiff recover nothing 
and that this action be and is hereby dismissed, with costs to the 


defendants. 


Dated at New Haven, Connecticut, this 25th day of April, 


1975. 


Sylvester A. Markowski 


Clerk, United States District Court 
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